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PETER P. LAWRENCE v. WILKINSON MABRY. 
(473) From Edgecomb. 


A bona fide holder of a bill or a promissory note in which the name 
of the payee has not been inserted has a right to fill up the 
blank left for the payee’s name with that of an endorser; or he 
may subject the endorser, in a count upon his endorsement; or 
as the drawer of a bill of exchange upon the maker. 


This was an action of assumpsit, in which the plaintiff de- 
clared—first, on the endorsement by the defendant of a note 
made payable to him by one David Barnes; second, on the 
endorsement by the defendant of a note payable to bearer; 
third, on a special guaranty of the defendant, in consideration 
of money advanced by the plaintiff to David Barnes, on the 
credit of the defendant; fourth, on a promissory note of the 
defendant payable to the plaintiff; fifth, on a bill of exchange 
drawn by the defendant in favor of the plaintiff upon David 
Barnes; and also for money had and received by the defend- 
ant to the use of the plaintiff, and for money lent by the 
plaintiff to the defendant. 

Upon non-assumpsit pleaded, the cause was tried before 

his Honor, Judge Martty, when a verdict was return- 
(474) ed for the plaintiff, subject to the opinion of the pre- 
siding judge, on the following facts: 

David Barnes offered a note for discount at the Tarborough 
branch of the State Bank, made by himself as principal, and 
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one Carney as surety, for $1,300. A blank had been left in 
the body of the note for the purpose of inserting therein the 
name of the payee. This blank had never been filled up, 
but the defendant had endorsed the note. The note was dis- 
counted at the bank, and the proceeds paid to Barnes, and 
was regularly protested for non-payment, of which the de- 
fendant had notice. The plaintiff is the cashier of the State 
Bank at Tarborough, and the blank endorsement of the de- 
fendant had, according to the usage of the bank, been filled 
up to him. 

Upon these facts, his Honor set aside the verdict, and en- 
tered a non-suit. Whereupon the plaintiff appealed. 


Badger and Mordecai, for the plaintiff, cited Minet v. Gib- 
son, 3 T. R., 481; 8. C., 1 H. Blk., 569; Vere v. Lewis, 3 T. 
R., 182; Tatlock v. Harris, do., 174; Bank of England v. 
Newman, 1 Ld. Ray., 44; Bush v. Reeves, 3 T. R., 435, 439; 
Hodges v. Steward, 1 Salk, 125; Brown v. Harraden, 4 T. 
R., 148; Buller v. Crips, 6 Mod., 29; Tassell v. Lewis, 1 Lord 


Ray, 743; Chitty on Bills, 107. 


The Attorney-General, contra, cited Chitty on Bills, 42, 43; 
Gibson v. Minet, 1 H. Blk., 608, and onward; Bennet v. Var- 
mer, 1 Camp., 130; Cook v. Fellows, 1 T. R., 143. 


Hatt, Judge.—It appears from modern decisions that lib- 
‘eral constructions have prevailed in relation to negotiable se- 
curities, in order to obtain the ends of justice. It has been 

long since held that the payee of a negotiable paper, 
(475) by endorsing his name on it and delivering it to a third 

person, authorizes that person to make an assignment 
of it to himself. In the present case, the name of the payee of 
the note was not inserted. But when the note was in the 
hands of the endorser, Mabry, the defendant, where it was 
placed by the makers, he was authorized to insert his own 
name in it. 

In Cruchly v. Clarence (2 Maul & Sel., 90), it was decided 
that a bill of exchange drawn and issued in blank for the name 
of the payee, may be filled up by a bona fide holder with his 
own name, and will bind the drawer. So an endorsement on 
a blank note will bind the endorser for any sum which the 
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person with whom it is entrusted thinks proper to insert in it. 
(Russell v. Langstaffe, 2 Doug., 514.) 

So, I think, when the bill came into the hands of the plain- 
tiff as a bona fide holder of it, he might have inserted the de- 
fendant’s name. By leaving it blank, the makers of the note 
authorized any bona fide holder of it to fill it up.- I think the 
defendant is liable upon his endorsement as such, or is liable 
as the drawer of a new bill. (Clark v. Pigot, 1 Salk, 125; 
Nicholson v. Sedgwick, 1 Ld. Ray, 180; Slacum v. Pomery, 
6 Cranch.; 221.) <A bill payable to a fictitious payee may be 
declared, on as a bill payable to bearer, against all persons 
knowing the name of the payee to be fictitious. (Gbson v. 
Minet, 1 H. BL, 569; Collis v. Emett, Id., 313; Gibson v. 
Hunter, 2 Id., 187; 8. C., Id., 288; Ballingalls v. Gloster, 
3 Term, 481.) I mention this case to show that the more 
ancient and rigid rules are wearing away, and giving place 
to more liberal ones, for the sake of attaining the ends of 
justice. Nothing can be more true (provided I am correct in 
the law of this case), than that the justice of it is with the 
plaintiff. Believing the law to be so, too, I think that the non- 
suit should be set aside, and judgment entered for the plaintiff. 


Per Curiam.—Let the judgment of the Court below be 
reversed. Judgment entered for the plaintiff. 








The PRESIDENT and DIRECTORS of The BANK OF NEWBERN 
vy. JAMES G. STANLY and HENRY A. JONES. 


(476) From Craven. 


1. The proviso in the last section of the act of 1789 (Rev. chap. 311) 
does not prevent an execution from issuing under that act and 
the act of 1784 (Rev. chap. 226), where one of several heirs is a 
minor, but only directs that it shall not be levied upon the 
property of the infant defendant. Therefore, where judgment 
was obtained against several co-heirs, one of whom was an in- 
fant, it was held that the creditor might sue out his execution 
and obtain satisfaction from the assets in the hands of the 
adults. ' 

2. Per HENDERSON, Chief Justice, arguendo. The proviso was prob- 
ably intended only to apply to cases where the guardian had 
sold property of the infants to satisfy the debt, and this con- 
struction is justified by the fact that execution cannot issue, ex- 
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cept upon motion, because circumstances may require some fur- 
ther extension of time to enable the guardian to realize the 


proceeds of the sale. 
3. A superior Court cannot supersede the process of an inferior Court, 


unless the writ of supersedeas be auxiliary to the appellate 
jurisdiction of the former. An execution against the land of 
an infant, under the acts of 1784 and 1789, ought to appear 
upon its face to have issued after a stay of twelve months, and 
upon motion; otherwise the sheriff is not bound to levy it. 


The plaintiffs, together with other persons, and particularly 
one Henry A. Jones, had obtained judgments at the same 
term of Craven County Court, establishing the amount of 
their debts against the administratrix of John Harvey, and 
writs of scire facias were issued to the heirs of Harvey, one 
of whom was a minor, to show cause why executions should 
not issue against the lands of their ancestor. Upon all these 
writs judgments were regularly entered at August term, 1829, 
and upon all, except that in favor of Jones, there was an 
entry as follows: “Execution stayed according to law.” Upon 
that in favor of Jones there was the following entry: “Stay 
of execution waived by the defendants.” 

Motions had. not been made in open Court for executions, 

but the plaintiffs applied to the defendant, Stanley, 
(477) the clerk of Craven County Court, for executions upon 

their judgment, which he declined issuing, but had 
issued an execution upon the judgment in favor of Jones. 

Upon the above facts, the plaintiffs at the October term, 
1829, of Craven Superior Court, obtained a rule upon the 
defendant to show cause why a mandamus should not issue, 
commanding him to issue execution on their judgments; and 
also, if the rule should not be refused, for a rule upon Jones 
to show cause why a supersedeas of the execution on the judg- 
ment in his favor should not issue. Upon the return of this 
rule, all the above facts being admitted and the parties con- 
senting to waive all error of form, his Honor, Judge Donnett, 
being interested in the suit, pro forma discharged the rule for 
a mandamus, and made absolute that for a supersedeas. 

~ Whereupon, the plaintiffs and the defendant Jones both ap- 
pealed. 

These questions were argued at June term last, by Gaston, 
for the plaintiffs, and Badger, for the defendants. 

Cur. vul. adv. 
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Henverson, Chief Justice—No argument can be drawn in 
favor of the defendant, from the fact that all the heirs or all 
the devices must be brought in and made parties in a suit, if 
in truth that be necessary. For such isthe rule in all joint 
assumptions and obligations, as the law formerly stood, and is 
now in England; yet the plaintiff may levy the whole debt of 
any one. They are required only to aid in the defence, and 
the question of contribution is left to be settled between them- 
selves. There is no mode here, particularly between devisees, 
to ascertain how the sheriff or creditor shall apportion the 
debt. For the sheriff has no inquest on a fier facias, as he 
has on an elegit, by which he equalizes the burthen according 
to the respective rights of the heirs or terre-tenants. And the 

statute itself seems to yield this right to the creditor, 
(478) for the second section of the act of 1784 (Rev., chap. 

226), which gives the scire facias enacts that if judg- 
ment shall pass against the heirs, or devisees, or any of them. 
And the second section of the act of 1789 (Rev., chap. 311), 
gives an action against the heirs or devisees jointly or sev- 
erally. Why, then, it may be asked, shall the infancy of one 
heir delay the creditor from collecting the debt from the 
hands of an adult heir, when if all were adults, the creditor 
might collect from whom he: pleased, and leave it.to them- 
selves to settle the question of contribution? The last section 
of the act of 1784 (Rev., chap. 226), provides for contribu- 
tion, and gives a rule of settling it among devisees. What- 
ever, therefore, may have been the rules at the common law 
with regard to equalizing the burthens upon co-heirs and upon 
terre-tenants, these acts of our Assembly have abolished it, so 
fas as relates to proceedings under them. 

We will next enquire if there is anything which, by words, 
or even by implication, suspends the right of the creditor as to 
adults during the twelve months’ stay given to the minor? 
Here it must be admitted that if the stay was of the execution, 
as the execution must follow the judgment, that is, must issue 
against the lands of the ancestor in thé hands of all the heirs, 
it would necessarily operate a suspension of the right for that 
period. But the execution is not suspended at all, not for a 
day; but its levy upon the estate of the minor is forbidden, 
from which a very strong inference is to be drawn that it 
may issue as to the others, and if issued, and restrained in its 
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operation as to the infant defendant only, it is left to its opera- 
tion as to the others. This is language which cannot well be 
misunderstood. It furnishes of itself conclusive evidence of 
the right of the creditor to satisfaction to some extent out of 
the others, and as it does not restrain him to a pro rata satis- 

faction, he is left to that right which creditors ordi- 
(479) narily possess of satisfying their debts out of any part 

of the fund which is accessible to them, and to leave 
to its different owners an adjustment of their contributions. 

I do not pretend to expound the whole of the act of 1789, 
for I confess there are parts of it which I do not understand. 
Perhaps the proper exposition of the proviso in the last sec- 
tion may be to confine it to cases where the guardian has sold 
the property of his ward under that act. But U believe it has 
been expounded in every part of the State to he general, and 
applies to all cases where there is an infant heir. Much stress 
was laid on that part of the act of 1789 which forbids such 
execution to issue, but on motion to the Court. I take both 
parts together to mean this: That no execution shall be levied 
on a minor’s estate, but after a delay of twelve months; nor 
then, but an execution issued on motion to the Court; which 
strongly fortifies the idea that it relates to cases where the 
guardian has made sales, and may have some excuse farther 
to obtain indulgence from some circumstances beyond his con- 
trol, which require a farther suspension of the execution. It 
is very clear that the order to sell extends to every part of 
the property of the ward, real or personal, regardless of the 
fact, whether it descended from the ancestor from whom the 
debt devolved, or not, or even for the infant’s own debts, as 
for necessary support, or otherwise. 

The supersedeas should be dismissed, because one Court 
cannot supersede the process of another, however superior the 
one may be to the other; but in the exercise of, and as an- 
cillary to its revising power. There was no error or mistake 
in the clerk in issuing Jones’ execution; not because the guar- 
dian waived the benefit of the stay, but because he was en-’ 
titled to it instanter upon final judgment. But the clerk mis- 
took the law in refusing executions to the plaintiff for the 
same reasons, 

The Superior Court of Craven will, therefore, direct the 
County Court to grant to the applicants their execu- 
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(480) tions; and the sheriff will take care to obey the law 

in not levying the execution (by which I understand ° 
raising the money), upon the estate of the minor until twelve 
months shall have elapsed from the timé of rendering the 
judgment; and not then, but on an execution issued on mo- 
tion to the Court. These facts should also appear on the ex- 
ecution, I presume. If they do not, the sheriff will not be re- 
sponsible for not levying. For he who demands of a mere 
ministerial officer the execution of a precept should furnish 
him with the necessary powers apparent upon the precept 
itself. If such authority does not appear on the precept, the 
sheriff may act if he will, and he will or will not be justified 
by the fact; that is, that the judgment had been obtained 
twelve months or more, and that the execution issued on mo- 
tion; that, is, to justify a levy on the minor’s property. But 
he may levy instanter upon the property of the adults. 


Per Curiam.—Certificate to be issued accordingly. 


Approved. Hicks v. Blount, 15 N. C., 128; Jackson v. 


Hampton, 32 N. C., 579. 








JACOB JONES v. SALLY LANIER et al. 
From Franklin. 


A witness not interested in the event of the suit may be compelled 
to answer all questions on which the rights in litigation depend, 
except when his answer would subject himself to a criminal 
prosecution or make him liable to a penalty or forfeiture, or 
render him infamous. Therefore, where a witness declined 
answering because his answer would subject him to a civil 
action—held, that this was not a ground of protection. 


Trover, for slaves, tried before his Honor, Judge Marrry. 
On the trial the plaintiff introduced as a witness one Hawkins, 
who stated that he could not answer the question pro- 

(481) posed without subjecting himself to an action at the 
suit of the plaintiffs for the conversion of the same 

slaves, and on that ground claimed the privilege of declining 
to cuswer the question. His Honor being of opinion that a 
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liability to a civil action was a sufficient ground of protection 
to the witness, decided that he was not bound to answer. The 
plaintiff being unable to proceed in the cause without the tes- 
timony of the witness, in submission to the opinion of the 
judge, offered a nonsuit, and appealed. 


Badger, for the plaintiff. 
Seawell & W. H. Haywood, contra. 


Rurrin, Judge.—The decision in Lord Melville’s impeach- 
ment, settled that the law of England on this point was that 
a witness might be compelled to give evidence which sub- 
jected him to a debt or civil action. Four of the judges 
thought differently; but eight of them gave clear and confi- 
dent opinions in the affirmative, on which the Court acted, 
and the witness was examined.: The act 46, Geo. 3, does not 
profess to create the rule it lays down. It is declaratory, and 
was passed merely to remove the doubts arising from the dis- 
senting opinions. As I just remarked, the witness had been 
compelled to answer without the act. 

I know not whether the privilege of the witness did at any 
time extend thus far. But if it ever did, the principle on 
which it was founded is gone, and the protection must go with 
it. 

It was and is an undoubted rule of the common law, that 
a party cannot be examined for or against himself. Yet since 
the jurisdiction of equity hath arisen to enforce discovery, the 
privilege not to testify against one’s self is nominal so far as 
respects mere liabilities for debts. Discoveries thus obtained 
by compulsion and on oath, are constantly used in trials at 

law, as other admissions of the party; and the only 
(482) limitation on discovery in equity is that it shall not ex- 

tend to crimes, nor to charge one with a penalty, nor 
incur a forfeiture. If, then, a person may be compelled to, 
testify indirectly against himself in a suit at law then actually 
pending, would it not be strange that he should be protected 
from doing so against another, because he might thereby ex- 
pose himself to a future civil action? That would make the 
protection operate quite differently from the original purpose 
of it. It was designed to operate solely for the benefit of the 
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witness. Yet we see that when he is a party, the Chancellor 
strips him of it. Shall it cover him, when he is not a party? 
: 2 The effect would be that when the protection can be of im- 
e mediate and direct service to him for whom it was created, a 
it shall be unavailing; but when it operates chiefly to. the he 
advantage of a third person, it shall be in full force. This 
Bt is a complete perversion of the principle, and shows that the 
rule of exclusion ought not to exist. 
I think a witness not interested in the event of the suit 
may be compelled to answer to all questions on which the 
J rights in litigation depend, except where his answer would 
> & subject himself to a criminal prosecution, or make him incur Va 
J a penalty or a forfeiture. To these may be added one other 
4 exception, that where the question affects the witness’ own 
credit, he is not bound to discredit himself by declaring his 
own infamy. Farther than this, the privilege of the witness 
cannot be allowed to impede the course of justice, or obstruct 
: the ascertainment of the actual rights of the litigants. 


Per Curiam.—Judgment reversed, and new trial granted. 


* Approved. Harper v. Burrows, 28 N. C., 30; Hice v. 
| Cox, 34 N. C., 315; Wilder v. Mann, 58 N. C., 66... t» 








WILLIAM WILLIAMS v. NOAH BEEMAN et al., Administrators 
of Noah Beeman. a 


(483) From Pitt. 


is 1. In an action by the vendee against the vendor for a breach of the pa 
covenant of quiet enjoyment the rule of damages, when there / 
is an eviction from the whole estate, is the purchase-money paid 

¢ by the vendee. 

. But when the eviction is only of a part of the estate, as of an es- 

’ tate for life, there is as yet no rule of damages established. 

3. Whether interest upon the purchase-money can be recovered de- 
pends upon the circumstances of each case. , Ordinarily it is 
given where the vendee is liable to the rightful owner for the 
profits. ‘ 

4. A vendee who has been evicted by a paramount title can, from his 
privity of estate, recover on a covenant made to his vendor by 
the person from whom the latter purchased. 

5. But in such a case, where the intermediate vendee sold at a less 
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price than he ‘gave—held, Rurrin, Judge, dissentiente—that his 
vendee could recover of the original vendor only the purchase- 
money paid by him. 

6. The case of Phillips v. Smith, 4 N. C., 475, approved and followed. 


This was an action for the breach of a covenant of quiet 
enjoyment, contained in a deed from the intestate of the de- 
fendants to James G. Sheppard, dated December 4, 1817, 
whereby, in consideration of $4,125, he had conveyed to the 
vendee the land from which the plaintff was afterwards evict- 
ed. The plaintiff offered in evidence a deed from Sheppard 
to John Glasgow for the same land, and upon an equal con- 
sideration, dated December 20, 1817, and a deed from Glas- 
gow to himself, in consideration of $3, 500, dated the 15th of 
February, 1825, 

Robert White and wife having a title to the land had, on 
the 6th of January, 1816, conveyed it to one W. J. Stanton, 
who immediately reconveyed to White, in mortgage, for the 
purpose of securing the purchase money, and afterwards sold 
to Beeman; on the 4th of April, 1826, a declaration in eject- 

ment, at the instance of White was served on the 
(484) plaintiff, and on the 4th of August following he was 
evicted under final process in that suit. 

Upon the trial, the jury found specially that if the measure 
of damages was the original purchase money paid the de- 
fendant’s intestate by Sheppard, with interest thereon from 
the date of the deed, they assessed the plaintiffs damages to 
$6,383.79. If the same sum with interest from the service of 
the declaration, then they assessed the damages to $4,447.55. 
If the purchase money paid by the plaintiff to Glasgow, with 
interest from the date of the deed, was the measure of dam- 
ages, then they assessed them at $4,302. If interest was to be 
taken only from the service of the declaration in ejectment, 
they assessed the damages to $4,050. The jury also, upon 
both views of the case—viz., the plaintiff’s right to recover 
the whole purchase money paid by Sheppard, and that paid 
by himself, assessed damages contingently from the time of 
the eviction, and also they found the actual value of the land 
and the improvements at the time of serving the declaration 
and at the eviction. 

His Honor, Judge Norwoop, upon the verdict, rendered 
judgment for the plaintiff for $4, 475.55, being the purchase 
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money paid by Sheppard to the defendant’s intestate, with 
interest thereon from the service of White’s declaration; from 
which judgment the defendant appealed. 


The case was argued at the last term by Hogg, for the ap- 
pellant, and Gaston, for the plaintiff. 
Cur. vult. adv. 


Henverson, Chief Justice.—In actions between the vendee 
and his immediate vendor upon the covenant for quiet enjoy- 
ment, it is the settled law of this State that the value of the 
lands at the time of the sale shall be the measure of the dam- 

ages; and in cases of actual sales, the purchase money 
(485) is conclusive evidence of that value. This is the case 

where a covenant or warranty is annexed to an estate 
in fee, and the eviction is from the whole estate. What may 
be the rule where there is a partial eviction of the estate, as 
the recovery of a life estate, or other interest less than a fee, 
or where the covenant is annexed to an estate less than a fee, 
is, as far as I know, not determined by our Courts. The in- 
terest upon the purchase money is merely incidental, and de- 
pends upon the circumstances of each case. It ordinarily runs 
during the tinte that the tenant is liable for the profits to the 
rightful owner. When he is not so liable, the profits are set 
off against it. Had this action, therefore, been brought 
against Glasgow, Williams’ immediate vendor, it would have 
presented no difficulties, governing ourselves by former de- 
cisions. Is the case varied by its being brought against Bee- 
man, a remote vendor, and whose estate, with his covenants 
annexed thereto, have come to williams? I think that it is 
not; for Beeman cannot be bound to pay to Williams more 
than Williams ought to receive. If he has money in his 
hands belonging to some other person, there is no reason why 
it should be paid to Williams. Now it is settled that the pur- 
chase money paid by Williams to Glasgow is the measure of 
Williams’ damages, and the fact that he is substituted to the 
estate of Sheppard, and to the covenants entered into with 
Sheppard far its enjoyment and protection, does not thereby 
substitute him to Sheppard’s claim to damages in case the lat- 
ter had been evicted. He is only substituted to Sheppard’s 
covenants to redress his own, not Sheppard’s, injuries, in re- 
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gard to the estate. But as there is no privity of contract be- 
tween Williams and Beeman, the injury of the former cannot 
exceed the liability of the latter upon his covenant. But it 
may fall short of it. Neither would the case be varied, if the 
action in this ease had been brought by Sheppard, as it is said 

it might be. For Sheppard having sold to Glasgow, 
(486) and Glasgow to Williams, he, Sheppard, could only 

claim an indemnity, which is the amount of the con- 
sideration money paid by him who is evicted. And on 
this ground alone, or that he is trustee for the person evicted, 
ean the action be sustained in his name. In either case Wil- 
liams’ injury is the one to be compensated. Should it be 
asked what is to become of the excess left in the hands of 
Beeman, for it is certain that he has given nothing for it? It 
is answered who can claim it? Not williams, for under the 
rule established by our decisions, he has no pretence to receive 
it. Not Sheppard, for he sustains no damage by the bad title, 
further than he may be compelled to comply with the cove- 
narts in his deed. And it would be strange that he should 
be placed in a better situation by selling a bad title than a 
sed one. For had the title been good, he must have been 
eontent with his loss upon his re-sale. Shotid it turn out to 
be bad, could he then regain his whole purchese money? In 
fact, the uifference between what he gave and what he got 
for the land is sunk, is extinguished, and there is no person 
who can receive it by making a re-sale at a reduction in the 
price. The first vendee submits to the loss, and it can, there- 
fore, form no part of a claim to an indemnity. 

As to the interest in this case, it should commence from 
time the declaration in ejectment was served. From that 
time and not before the tenant is liable for mesne profits, 
as the eviction was by White under a mortgage from a former 
proprietor of the estate, under whom both plaintiff and de- 
fendants’ intestate claimed. And in mortgages, where the 
mortgager is in possession by the consent of the mortgagee, he 
cannot be made liable to the mortgagee for mesne profits, as he 
is not a trespasser, a wrong-doer, but a quasi tenant to the 
mortgagee. Williams, therefore, received the profits to his 
own use up to the time when White’s declaration in ejectment 
was served. 

I am of opinion, therefore, that the judge erred in making 
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the consideration money paid by Sheppard to Beeman 
(487) the measure of the damages. He should have taken 

the consideration money paid by Williams to Glas- 
gow—to wit., $3,500, with interest from the 5th April, 1826, 
the time when the declaration in ejectment was served. 


Hatt, Judge, concurred. 


Rvrrin, Judge, dissentiente—I do not propose to discuss 
at large the intricate question involved in this case; but con- 
tent myself with barely saying that I cannot concur in the 
opinion of the Court. It is known that the decision in Phil- 
lips v. Smith (N. C., 475), was made with much hesitation, 
and by a bare majority. Both of the judges with whom I now 
sit were of a different opinion. I admit that I should then 
have coincided with them. On covenants relating to per- 
sonal things, the actual damages sustained by a breach are re- 
covered. Thus the value of a specific article at the time it 
ought to be delivered, or the value of slaves at the time of 
eviction, are the uniform measures of damages. I conceive 
that when we give the personal remedy by action of covenant 


on a warranty of land, we adopt all its consequences; and - 


among them that the party evicted shall be indemnified for 
his loss. The covenant for quiet enjoyment is peculiarly ap- 
plicable to terms for years; and when the term is half gone, it 
is plainly unjust that the covantee should recover the price he 
paid for the whole term. It seems to be a principle of natural 
justice that he who has contracted for an indemnity in the 
most extended terms should not be restricted to a partial one 
by mere construction. But in relation to warranties in deeds 
for the fee simple, a rule was adopted in the case alluded to 
which has been considered a settled one. It professes to be 
drawn from the principles of the common law, applicable to 
pure warranties, and the action of warrantiae charta. To itsau- 

thority I yield; and upon its authority I found myself 
(488) in the present case. I think the opinion of my breth- 

ren a departure from it. The value at the time of 
the sale is the measure there prescribed. It ought to ope- 
rate both ways. If the vendor be not liable for more, he 
ought not to be for less. I understand it to be admitted that 
if his immediate vendee be the person evicted, he is still liable 
for that. I do not see why he should not be equally so to the 
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assignee of his vendee. Does the assignment change his cove- 
nant? It runs with the land, and he who buys the covenant. 
He gets the whole of it. But it is said that the assignor in 
such case cannot recover from the first vendor more than the 
evicted vendee gave for the land; because this is all the as- 
signor would be obliged to pay the assignee, and therefore 
he has a complete indemnity. This is changing the rule es- 
sentially. It puts it upon the amount of the loss, not the price 
paid. It would seem to me that whoever buys land with a 
covenant adhering to it, takes with it all the advantages which 
it conferred on his assignor. It is so in personal contracts; for 
we do not inquire what the assignee of a bond gave for it; the 
obligor must pay him the whole. If we are not to follow 
Phillips v. Smith out to all its consequences, then we ought 
to recur to the true principle of giving the real value at the 
time of eviction; and if that were the opinion of the Court 
now, I should give my assent. That rule it too just to all 
parties to be wrong. We ought to recur to it, or adhere to the 
other, which has superseded it. Put a case upon the new one. 
Suppose Sheppard had sold to Williams without warranty. 
In that case, Sheppard is not bound to pay anything to Wil- 


‘liams upon eviction. Is Beeman released, too? He must be, 


if he be liable to pay to Sheppard only what the latter is 
bound to pay to Williams. Then all warranties of land sold 
under execution are gone. I cannot think so. 


Per Curiam.—Let the judgment below be reversed. 


Approved. Wyche vy. Ross, 19 N. C., 174; Markland vy. 
Crump, 18 N. C., 94; Nichols v. Freeman, 33 N. C., 99; 
Gant v. Hunsucker, 34 N. C., 254; Ward v. Smith, 58 N. 
C., 204; Southerland vy. Stout, 68 N. C., 446; West v. 
West, 76 N. C., 45; Price v. Deal, 90 N. C., 290. 


Dist. Smith v. Brittain, 38 N. C., 347. 








THE GOVERNOR, upon the relation of David Keck, v. DANIEL 
COBLE and WILLIAM SMITH. 


(489) From Orange. 


The sureties of a constable are liable only for his official misconduct 
during one year; and where a note was put into the hands of a 
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constable in the year 1823, but he recovered the money due on it 
in the year 1825—held, that his sureties for the past year were 
not liable for the breach of his duty in not paying it to the 
owner. 


This was an action of debt upon the official bond given by 
the defendant, Coble, with the defendant, Smith, as his 
surety, with a condition for the performance of his duty as 
constable for the year commencing May, 1823. 

After oyer the defendants pleaded performance, and on 
the trial before his Honor, Judge Srranex, it turned out 
that the relator had, in July, 1823, placed a note in the hands 
of Coble for collection, but Coble did not actually receive the 
money until the year 1825. 

The jury, under the instructions of his Honor, found a ver- 
dict for the plaintiff, and the defendant appealed. 


The case was submitted without argument, by Nash, for 
the defendant, and Winston, for the plaintiff. 


Hatt, Judge.—The act of 1818 (Rev., chap. 980), limited 
the time for which constables should be appointed to one year, 
and subjected them to an indictment if they presumed to act 
afterwards without being reappointed and giving bond and 
security, as when first appointed. 

This act also enlarged the sphere of their official duties. It 
authorized them to collect claims placed in their hands for 
collection without a suit or warrant; but it made it their offi- 
cial duty fuithfully to pay over the monies so collected to the 
persons entitled to receive them. But at the expiration of one 
year after their appointment their official bond ceased to be 
obligatory as to breaches of official duties committed after that 

time; but it was a security for such breaches commit- 
(490) ted the year preceding, whilst it was in force. 

In the present case the claim of the person for 
whose benefit this suit has been brought, was placed with the 
constable for collection in the year 1823. During that year 
or the year commencing at the date of the bond on which this 
suit is brought, no official breach of duty is charged in the year 
1825. Now, if the defendant, Coble, acted as a constable du- 
ring that year, he had given a bond with securities for the 
faithful discharge of his official duties for that year, and the 
party injured would have his remedy on that bond, and ‘not 
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on the bond given in 1823. If the constable continued to act 
after the year 1823, without having given bond, he was, as 
before stated, liable to an indictment. But the person for 
whom this suit is brought can only be considered as having 
employed the defendant in his business as a private individ- 
ual, and he can only look for redress to his individual responsi- 
bility. Hardship and injury there may be in the case, but 
the law cannot be blamed, because the records of the Court 
are open to public inspection, and any person may see upon 
examination who are regularly appointed constables, and have 
given security for the faithful discharge of their official duties. 
If they take it upon trust that a man is constable who pleases 
to act as such, they must blame their own credulity, rather 
than subject sureties to losses against which they never under- 
took, either in law or in fact, to indemnify them. I therefore 
am of opinion that the rule for a new trial should be made ab- 
solute. 


Per Curiam.—Let the judgment below be reversed, and 
a new trial awarded. 


Approved. Miller v. Davis, 29 N. C., 198; St. v. Me- 
Gowan, 34 N. C., 44; Graham vy. Buchanan, 60 N. C., 
93; St. v. Hawkins, 28 N. C., 428. 


Dist. Governor vy. Davidson, 14 N. C., 361. 








ELIJAH WILSON v. DUNCAN MURCHISON. 


(491) From Moore. 


The bond required by the act of 1777 (Rev. chap. 115, sec. 75), upon 
appeals from the County to the Superior Court is intended as 
a security for the appellee, and if the appellant fails, the sure- 
ties are not liable for his costs. 


This was a scire facias to obtain judgment against the de- 
fendant, who was surety of one Brooks, upon an appeal from 
the County to the Superior Court of Moore, from a judgment 
recovered against him by the plaintiff. The appeal bond was 
in the usual form. Brooks had been cast in the Superior 
Court, and the recovery, as well as the plaintiff’s costs, having 
been paid, the only question was whether the defendant was 
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liable for the costs of Brooks in the Superior Court. His 
Honor, Judge Marry, held the defendant to be liable for 
those costs, and judgment was entered up accordingly; from 
which he appealed. : 


The case was submitted by Seawell, for the defendants. 
No counsel appeared for the plaintiff. 


Hatt, Judge.—In the case of Dolby v. Jones et al. (ante, 
109), one question was whether the surety for an appeal from 
a judgment of a justice of the peace to the County Court was 
liable for the judgment of the Superior Court, pronounced 
against his principal, after an appeal to the Superior Court. 
A second question was whether upon such judgment the 
surety was liable for the costs of his principal. The first ques- 
tion was decided in the affirmative. The other was not de- 
cided at that time, but was examined and decided at the suc- 
ceeding term in the negative. It appeared to the Court then 
that the question never had been settled, and that the practice 
in the State had not been uniform. In some instances all the 
costs had been inserted in the bill of costs, and execution 

issued for them under the act of 1783. (Rev., chap. 
(492) 189.) In other instances two executions had issued, 

the one against the plaintiff, and the other against the 
defendant for the costs due by each. The question was then 
taken up upon the construction proper to be given to the act 
of 1777 (Rev., chap. 115), which gives an appeal from the 
County to the Superior Court. The seventy-fifth section of 
that act grants an appeal from every judgment, sentence, or 
decree pronounced by the County Court; but directs that the 
appellant shall previously thereto enter into bond with two 
sufficient sureties for prosecuting the same with effect, and for 
performing the judgment, sentence, or decree, which. the Su- 
perior Court shall pass or make thereon, in case the appellant 
shall have the cause decided against him. The appeal bond 
is given for the security of the appellee, and when he suc- 
ceeds in the Superior Court, judgment is given for him. And 
part of that judgment is that he shall recover his costs from 
the appellant. But there is no judgment given that the ap- 
pellant shall pay his own costs. The sureties for the appeal 
are only liable for the judgment pronounced against the appel- 
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lant, and are no further bound. Of course, they are not bound 
in the present case for the appellant’s costs, no judgment of 
the Superior Court having been given for them. The appel- 
lant is liable for his own costs. He is made liable by the same 
act of Assembly. But he is not liable by virtue of the appeal 
bond, which he has given. 


Per Curiam.—Let the judgment below be reversed, and 
judgment entered for the defendants. 








RICHARD YARBOROUGH v. STEPHEN MONDAY. 
(493)° From Person. 


Where an instrument is signed by two persons, and but one seal is. 
affixed, ordinarily it is to be taken as the deed of that party 
only whose name is written nearest to it. But it may be shown 
by proof, either on the face of, or dehors the instrument, that 
the other party adopted the seal. 


This was an action of assumpsit upon a written instrument 
in form of an indenture of apprenticeship. It was signed by 
the plaintiff and defendant. There was but one seal to the 
instrument, which was placed over the name of the plaintiff, 
his signature being the first. Upon the opening of the case, 
his Honor, Judge Stranger, thinking that an action of as- 
sumpsit could not be sustained on the instrument, nonsuited 
the plaintiff, who appealed to this Court. 


Winston, for the plaintiff, cited Warner v. Lynch (5 
John. Rep., 239) , Jervis v. Lockwood (1 Washington, 42), 
Austin v. Whitlock (1 Mum., 487), Ball v. Dunsterville (4 
Term Rep., 313). 


No counsel appeared for the defendant. 


Rvrrix, Judge.—The nonsuit, I think, was premature. I 
understand it to have been ordered upon the production of the 
instrument, and before proof by the plaintiff that the defend- 
ant had not sealed it. I do not doubt that more than one per- 
son may adopt the same seal. But that is to be shown by evi- 
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dence. Upon the face of the paper the seal is to be taken as 
that of a person whose name is next to, or written to it. Such 
is the course of business. But yet the defendant might show 
that it was his, and the plaintiff might rebut that by other evi- 
dence. In which event, it would be a case for the jury. But 
I understand the record to state in effect that the Court ruled 

upon the face of the paper in exclusion of all evidence. 
(494) I do not concur in that, because I conceive it was a 

simple contract or a deed, as the defendant did or did 
not adopt the seal at the time of executing. Unless he ac- 
knowledge it as his seal, it was not his seal. It may be that 
it was executed by the parties at different times. The seal 
may have been affixed after the first signature, when clearly 
it would be that of the party making it. Or one may have 
affixed it, and the other afterwards signed. It seems to me 
that in such case a mere signature is not to be taken as a seal- 
ing, unless the party declare the seal already made to be his 
own. 


Hatt, Judge, concurred. 


Henperson, Chief Justice, dissentiente-—Seals were pro- 
perly emblems impressed on wax, or some material suscepti- 
ble of receiving and retaining an impression. Jn this State, 
from necessity or from some accidental cause, our forefathers 
early adopted as a seal, or in lieu or one, a scrawl; and our 
Courts have for a long period given to it all the efficacy of a 
seal—in fact, have considered it as a seal. In Virginia it is 
considered a seal, if in the writing it appears that the parties 
so called or so understood it; as “witness my hand and seal.” 
In our State no such rule has been established. It is suffi- 
cient if a scrawl appears where, if there had been a seal, it 
would have been affixed. It is also true that many parties 
may adopt the same seal. (Ball v. Dunstervill.) But as each 
ordinarily seals with his own or proper seal, and prima facie, 
when there is but one it is the seal of him only who made it, 
such adoption is matter of proof, and may be inferred from 
some expressions in the writing, or proved by something de- 
hors the instrument; in other words, as the question of sealing 
is a matter of fact, it must be proven. If there is a seal, and 
but one obligor or grantor or person bound, if it is the seal 
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of any one, it is the seal of him who appears to be the obligor, 

grantor, or person bound. But if there are more par- 
(495) ties bound or to be bound than one, and there is but 

one seal, without farther proof it is not the seal of 
both, but of him only whose it is proven to be, either by its 
location or other proofs. For one party may be bound by 
writing under seal, and the other by parol—that is, by writing 
not under seal. In the present case there is but one seal. It 
may be the seal of either, or of both. Its locality would make 
it the seal of the plaintiff alone, as there is no other seal, for 
his name is written nearest to it, and immediately under it. 
In the absence of all proof, either upon the writing or by 
parol, I think it must be taken to be the seal of him alone. 
But I am inclined to think that the paper itself affords such 
proof. It begins “this indenture.” Now it is true that it is 
not calling a paper an indenture which makes it one, but its 
actual indentation. Yet the appellation given to it by the par- 
ties must certainly have an operation so far as to show, not 
what the parties actually did, but what they intended to do. 
But I do not mean that this would be conclusive, for there 
may be other marks to control the operation of the name even 
as to the intent. Now, an indenture is a deed of two or more 
parties. Each must seal to make it the deed of each party; 
nor will the mistake of the parties in calling it an indenture, 
without indentation, induce a conclusion that they were also 
ignorant that it required the sealing of each to make it an in- 
denture. Tor it would be going too far to conclude that if 
they were ignorant of any one thing-which constituted an in- 
denture, they were ignorant of everything relating thereto. 
But their ignorance should be confined to such things as it is 
apparent they were ignorant of, and to give to other words 
their ordinary signification. I therefore think that in this 
case there was sufficient in the writing to induce the Court to 

say that both parties adopted one and the same seal, 
(496) and that it is the deed of both. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial awarded. 
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JOHN DEN, ex dem. of John Smith and Peter W. Gautier, v. JERE- 
MIAH NORMAN. 


From Bladen. 


When no evidence is offered on one of two counts in the declaration, 
and the verdict, by mistake, is entered generally upon both of 
them, it may be corrected from the notes of the judge. 


Ejectment, tried before his Honor, Judge Marrtry, on the 
last cireuit. On the trial no evidence was offered tending to 
prove title in the lessor, Smith, the enquiry being solely di- 
rected to the title of Gautier. After the case was committed 
to the jury, and they had retired, his Honor left the bench, 
upon an agreement of the counsel that the verdict might be 
taken by the clerk. During this recess the jury returned and 
the clerk, by their directions, entered a general verdict for 
the plaintiff, and were discharged. 

The defendant moved for a new trial, because the verdict 
was general, when no evidence of title in the lessor, Smith, 
was offered. The plaintiff moved to correct the entry of the 
verdict, so as to render it responsive to each demise accord- 
ing to the evidence. 

His Honor, the presiding Judge, being satisfied that the 
verdict was according to the justice of the case, and that the 
cause had been tried wholly upon the title of Gautier, direct- 
_ ed the entry of the verdict to be altered, so as to read not 

guilty, as to the count setting forth a demise from Smith, 
but guilty as to the other; which being done, and judement 
rendered accordingly, the defendant appealed. 


(497) Gaston, for the defendant. 
No counsel appeared for the plaintiff. 


Rurrim, Judge.—The agreement of counsel, stated in the 
record, ought surely to bind both parties to submit to any 
order of the Court for putting the verdict on the record, not 
only in legal form, but in the proper form, according to the 
case proved on the trial. It must mean that any inadvertance 
of the jury in returning, or slip of the clerk in entering a de- 
fective verdict, should be obviated by such a correction, by 
the parties themselves, or by the Court. 
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But it is not necessary to resort to that agreement in justi- 
fication of the course pursued by the Court below. It is the 
constant practice to set verdicts right from the notes of the 
judge, as was done in this case. (Petrie v. Hannay, 3 T. R., 
659.) No inconvenience can arise, and justice is often an- 
swered and costs saved by it. If a plaintiff offer no evidence, 
the Court ought to nonsuit him. If he declare in several 
counts, and offer no evidence upon some of them, but prove - 
others, and the jury find for him, unless the jury expressly 
specify the counts on which the verdict is founded, the Court 
may, and does direct it to be entered up, on the count to which 
the evidence was applicable. If the evidence be not suffi- 
cient in law to sustain the verdict as entered, the defend- 
ant can spread the whole case on the record by an exception 
and obtain the revision of this Court, as in other cases. He 
is deprived of no right or proper privilege whatever. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 








JOHN N. PHIFER v. WILLIAM M. GILES. 
(498) From Mecklenburg. 


The clause of limitation in the act of 1786 (Rev. chap. 248), respect- 
ing endorsed bonds, goes only to the action on the case given 
to the endorsee. But when a bond, after being endorsed, be- 
comes again the property of the obligee, there is no statute of 
limitations to bar his action of debt. 


Debt upon the single bond of the defendart, executed to 
the plaintiff, dated December 17, 1819. 

The only question was whether the statute of limitations, 
which was pleaded, was a bar. On this issue it was proved 
that on the 6th of March, 1812, the plaintiff had, by endorse- 
ment, assigned the bond to one Douglas, who, on the 20th of 
July, 1826, commenced suit against the defendant. To this 
suit the statute of limitations being pleaded, a nonsuit was en- 
tered, the «ndorsement stricken out, and the present suit com- 
menced., 

His Honor, Judge Manevw, instructed the jury that the 
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statute of limitations did not bar the action, and a verdict be- 
ing returned for the plaintiff, the defendant appealed. 


Devereux, for the defendant, submitted ‘the case without 
argument. 


Hutchison, for the plaintiff, contended that the statute of 
limitation cannot possibly bar his right of recovery in the 
present action. The present is an action of debt, in the name 
of the obligee, against the obligors, upon a bond. It is admit- 
ted that the legislature, in the year 1826, passed an act fixing 
the statute upon instruments under seal at ten years. But 
that act does not affect the present case. Here, then, is an 
action, upon a bond; in which action, upon such an instru- 
ment, there is no statute of limitation whatever, which can 
affect the present case. Consequently, the plaintiff is entitled 
to recover. 

But to meet every part of the case, which may be relied 

on by the defendant, it will be considered as an action 
(499) of debt, in the name of the assignee, against the 

obligor. In that case it is contended that the plaintiff 
would be equally entitled to recover, as in the present action. 
The first act of Assembly which would have a bearing upon 
the question, then, is the act of 1715. This act limits the 
time of bringing different kinds of actions. In the enumera- 
tion of them, the action of debt for arrearages of rent it men- 
tioned, and only for that special purpose. By this statute 
the bar is three years. 

The next act, which has a bearing upon the question, is 
the act of 1762. This act was passed to make promissory 
notes negotiable, as inland bills of exchange were by the cus- 
tom of merchants in England; and further, directing such an 
action to recover the same as upon a bill of exchange, to 
which it is assimilated, there being at that time no method 
pointed out by any act of Assembly for recovering the money 
‘due upon them. The next act of Assembly is the act of 1786 

The act of 1786 was passed to make bills, bonds and notes 
for money, as well those with seal, as those without seal, ne- 
gotiable, and the interest in them, transferable, in the same 
way, and under the same rules, regulations and restrictions, 
as promissory notes were by the act of 1762; and further di- 
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rects expressly an action on the case to be brought to recover 
the same. In the last section of the act, it is provided “that 
the act of limitation of this State shall apply to all bills, bonds, 
and notes made negotiable by this act, after the assignment or 
endorsement thereof, in the samé way that it operates by law 
against promissory notes.” These are the words, from which 
the bar of the statute is contended to arise by implication. In 
order to do so, we must ascertain how it operates by law 
against promissory notes. By a recurrence to the act of 1762, 
we find promissory notes made negotiable, as inland bills of 
exchange, by the custom of merchants in England, and the 

same action given to recover the same as a bill of ex- 
(500) change—which was an action on the case. And by 

the act of 1715, the bar in such an action is three 
years. The legislature, in passing the act of 1715, makes the 
statute apply to the form of action, and not to the subject 
matter of the action. In support of this position, the case of 
Johnston v. Green (4 N. C., 516), is cited and relied on. That 
was an action of debt upon a note or bill without seal (before 
the passage of the act of 1814). The statute of limitation 
was pleaded, and a demurrer to the plea. The Court sustain- 
ed the demurrer on the ground that the statute did not apply 
to the action of debt, except for arrearages of rent; but that 
if an action on the case had been brought which was sustain- 
able, the statute would have barred. 

In 1789, another act was passed affecting the present ques- 
tion, and one which was particularly relied on. The act of 
1789 provides expressly for cases of the present kind. It was 
passed to direct the manner of proceeding upon endorsed bills 
or bonds under seal. The act says, “that whereas, by the act 
of 1789, indorsees or assignees of bills, bonds, or notes under 
seal, are directed to bring an action on the case to recover the 
same, which is inconsistent with the nature of such contracts, 

and may often prove injurious to such endorsers,” for remedy 
' whereof, “that after the passage of this act the indorsee or 
assignee of such bill or bond under seal may bring an action 
of debt, in his own name as indorsee of assignee, provided the 
original obligee could have maintained an action of debt on 
the same bill, bond, or note, with seal.” 

The assignee is here placed precisely in the same situation 
with the obligee, and the action of debt authorized to be 


[428 ] 














N. C.] DECEMBER TERM, 1830. 





PHIFER Vv. GILES. 





brought. The statute of limitation would not bar in either 
case, provided the action of debt was brought to recover the 
same, for in the action of debt upon a specialty, there is no 
ctatute of limitation whatever, until the legislature 
(501) passed the act of 1826,-fixing the statute in such cases 
at ten years, which does not affect the present case. 

The act‘of 1814 does not apply to this case, because that 
act extends to contracts only without seal. The present in- 
strument is under seal. 

That the holder ofa bill or bond under seal would have a 
right to erase the endorsement at any and all times does not 
admit of a doubt from a decision of this Court in the case of 
Dickinson v. Van Noorden, 4 N. C., 497. 


Rurriy, Judge.—The argument for the plaintiff is entirely 
satisfactory. The act of 1786 (Rev., chap. 248), gave an 
action on the case to the indorsee of a bond. The utmost lati- 
tude which can be allowed to the clause, of limitation in that 
act, is that it goes to the action therein specified. If it be con- 
strued literally, it is incongruous, because the act of limita- 
tion did not before operate upon notes, but only on actions 
brought on notes; and therefore it would not operate on ac- 
tions brought on assigned bonds. But we should endeavor to 
execute the statute in its spirit, and hold that the action of 
assumpsit on an endorsed bond must be brought within three 
years. 

But when the act of 1789 (Rev., chap. 314) gave the in- 
dorsee the action of debt, it gave him a remedy to which there 
was no period of limitation. And, at all events, when the 
abligee again becomes owner of the bond, there is nothing in 
any of the statutes to obstruct his recovery. The act of 1786 
itself only operates on actions on the bond in the hands of the 
assignee, and cannot be extended by construction, to bar the 
original rights of the obligee. : 


Per Curiam.—Let the judgment below be affirmed. 
Approved. Howell v. McCracken, 87 N. C., 399. 
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FRANCIS 8S. COXE vy. AARON CAMP. 
(502) From Rutherford. 


1. If the mortgagee obtains judgment and-execution for the mort- 
gage debt, and under the act of 1812 (Rev. chap. 830), sells the 
equity of redemption and becomes the purchaser, how is the 
relation between him and the mortgagor affected thereby ? Qu.? 

. Does he abandon his mortgage and become the owner of the land 
to all purposes, and liable to pay the mortgagor the amount 
he bid at the sale, or is he still liable to an account and re- 
demption ? Qu.? 

. If a third person buys at such sale does he hold the whole equit- 
able estate in the land, and is he entitled to call for the legal 
title without payment of anything beyond his bid? Qu.? 

. But in such a case, the contract of, sale being made with the 
sheriff, whatever may be right of the mortgagor in equity he 
cannot, at law, recover the sum bid by the mortgagee. 

. Per HENDERSON, Chief Justice.—No analogy exists between the 
sheriff and an ordinary agent, so as to enable the person whose 
goods are sold by the former to recover the price in his own 

. name, as the principal can, in a sale by the latter, because the 
power to the sheriff is irrevocable. 


Assumpsit upon a special count, and for money had and 
received by the defendant to the use of the plaintiff. Plea 


Non-assumpsit. On the trial his Honor, Judge Manevum, 
directed a nonsuit to be entered, with liberty to the plaintiff 
to have it set aside, and a verdict entered for two hundred and 
ninety-eight dollars, if, upon the following facts, the Court 
should be of opinion he was entitled to it: 

The plaintiff had purchased a tract of land of the defendant 
at the price of eight hundred dollars, half of which was paid 
down, and to secure the balance a bond and mortgage of the 
same land was executed to the defendant. Then the money 
thus secured became due, the defendant commenced an action 
on the bond, obtained a judgment, issued an execution, and 
had it levied upon the plaintiff's equity of redemption in the 
mortgaged premises. At the sale under this execution the 
sheriff gave notice that he offered the land for sale, subject 

to the defendant’s mortgage. The defendant became 
(503) the purchaser for the sum of two hundred and ninety- 

eight dollars, which the sheriff credited on the execu- 
tion. The defendant afterwards took measures to enforce the 
collection of the residue of his judgment from the plaintiff. 
The mortgaged premises had been sold as the property of the 
defendant. Upon these facts his Honor, retaining his origi- 
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nal opinion, refused to set the nonsuit aside, and the plaintiff 
appealed. 


J. M. Carson, for the plaintiff.—It is contended that as 
Camp did not choose to go into a Court of Equity, but made 
his election to sell under our act of 1812, he purchased such ~ 
interest as an equity of redemption affords, and that from the 
very nature of the right, it could only be sold upon the terms 
of being subject to the mortgage debt. An equity of redemp- 
tion, ex vi termini, implies nothing short of taking the estate 
by discharging the mortgage. It is an interest in the land, re- 
sulting upon the payment of the debt, and not otherwise. If 
Camp had gone into a Court of Equity, he would have been 
compelled to take the estate under a decree of foreclosure, in 
lieu of his debt, or the land would have been sold free of the 
incumbrance, for the purpose of paying off his demand out 
of the proceeds of the sale. Under a decree of a Court of 
Equity, bidders would not have to encounter the incumbrance 
and pay a price above it, but we know that they were to have 
the land free for whatever sum they bid it off at. Very differ- 
ent were the terms of the sale in the present case. The bid- 
ders were notified that they took the land in the same way 
that Cox held it, and that was cum onere. They were bidding 
for Cox’s right, not Camp’s, and the purchaser (by our act) 
stands in the shoes of the mortgagor. 

The sheriff is directed by the third section of the act of 
1812 so to express the right sold on the face of the deed. If 
the act of 1812, in its very text, authorizes the sale of an 

equity of redemption by a process at law, the plaintiff 
(504) in the fiert facias subject himself to the terms of the 

act, and the expression “equity of redemption” implies 
a sale subject to the mortgage debt. Neither the common law 
Court, nor the sheriff has power to modify the terms of the 
sale, and an equity of redemption cannot be arrived at in any 
other way than by paying off the incumbrance. Then, if the 
premises be correct, how do the parties stand? Camp has a 
mortgage debt against Coxe. The interest of the latter in the 
mortgaged premises consists solely of such value as they may 
afford over and above the mortgage debt. The former, by 
directing his process at law against this resulting interest, does 
an act by which it is implied that the premises are worth more 
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than the debt. When he becomes the purchaser himself, he 
annihilates the incumbrance by the very terms of the sale, 
and therefore, whatever sum is bid, applies to the equity of re- 
demiption, and not to the mortgaged debt. 

It was a misapplication of the sum bid at the sale to enter 
it as a credit on the execution, for which the defendant is lia- 
ble in this action. If Camp had paid the money to the sheriff, 
it would have been a protection to him, but inasmuch as he 
has had the benefit of the sale on his part,-he is the most 
proper person for Coxe to seek redress against. 

In general, a mere servant, or agent, with whom a contract 
is made in behalf of another cannot support an action thereon, 
and therefore, where A. agreed in writing to pay the rent of 
certain tolls, which he had hired to the treasurer of certain 
commissioners, it was held that no action for the rent could be 
supported in the name of the treasurer. (Piggot v. Thomp- 
son, 3B. «& | 147.) 

It is a general principle that a person having a beneficial in- 
terest in a contract may bring an action in his own name. 
The sheriff, as bailee, may maintain trespass or trover, and 


having a beneficial interest in Camp’s bid, might on that 
ground have brought suit. (2 Saunder’s Rep., 47.) 
(505) But having consented to the misapplication of Camp’s 
bid, does not tie up Coxe’s hands, inasmuch as he is 
the person having the principal interest in the subject mat- 
ter. 


No counsel appeared for the defendant. 


Rurrtx, Judge.—I regret that there is no contract between 
the plaintiff and defendant, and therefore that this action 
cannot be sustained. The sheriff is between the parties and 
keeps them asunder. 

But on the other question, I am not prepared to give an 
opinica. It is plain enough, when another creditor of the 
»nortgagor sells the equity of redemption, what the rights of 
the mortgagor, mortgagee, and purchaser are. But when the 
mortgagee himself sells the mortgaged premises, not under 
his mortgage, but under an execution at law for the mortgage 
debt, a case is presented requiring much consideration before 
pronouncing judgment. On the one hand it seems contra- 
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diction in terms, that a sale should be made under execution, 
and yet the thing disposed of be sold subject to the very debt 
mentioned in the execution. It would amount to this: that 
equities of redemption may be sold at law by all creditors ex- 
cept the mortgagee for the mortgage debt. For if the mort- 
gagor be entitled after the sale to an account, his equity is not 
in fact extinguished by the sale. Perhaps this would be the ° 
safest construction, that the mortgagee must proceed on his 
contract to foreclose, though the act seems as one of its objects 
to give him in this way a kind of legal foreclosure, instead of 
the more dilatory one in equity. Yet, on the other hand, that 
may -roduce the greatest hardship and appalling injustice to 
the <ebtor. If a sale at law between these parties be allowed 
at «!l, and a third person purchase, I do not know that it ought 
to Le vegarded as the sale of the equity of redemption merely; 
but as those having the whole legal and equitable interest are 

parties to the proceeding, the one as plaintiff and the 
(506) other as defendant in the execution, it may be taken 

as a sale of the estate out and out. It is true the mort- 
gagee’s legal title does not pass by the sheriff's deed, but the 
purchaser might call for it in equity, without paying any more 
than is his bid, since the mortgagee has had the full benefit of 
it. This, I suppose, is clear enough when the bid exceeds the 
mortgage debt. When it falls short of it, a difficulty arises. 
Upon the whole it seems to me to be a very nice point, and 
not fif to be settled but in a case which will make it absolutely 
necessary. Whatever may be the rights of the parties, they 
depend upon complicated equities, which can never be 
adjusted in a Court of Law; which is another reason why the 
plaintiffs here cannot recover. I concur fully in that; but as 
to the equitable demands of either party, I reserve myself al- 
together, until the question shall be directly made in a proper 
case, and then I will bestow on it my best reflection. 


Henverson, Chief Justice—The plaintiffs equity of re- 
demption in the land, mortgaged by him to the defendant to 
secure the sum of $400, had been sold under an execution 
issued on a judgment obtained by the defendant against him 
for the mortgage debt, and bid off by the defendant for the 
sum of $298, which sum the sheriff credited on the execution. 
The land has since been sold as defendant’s property to sat- 
isfy his creditors, and the defendant is now pursuing the plain- 
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tiff for what he calls the balance of the mortgage debt. This 
action is brought by the defendant in the execution against 
the plaintiff therein to recover the amount of his bid, upon the 
ground that it was so much bid over and above the mortgage 
debt, and therefore belongs to him. Or, to speak more in- 
_ telligibly, the biddings at such sales are the sums named or 
offered, added to the mortgage debt. And if the construc- 
tion of the act of 1812 (Rev., chap. 830), contended for is 
correct, the money thus bid belongs to the defendant 
(507) in the execution. But even if it does, can the action 
be sustained? Js there any contract or privity be- 
tween the defendant in the execution and the bidder? Is not 
the contract made with the sheriff? Is he not the person to 
enforce it? And if he omits or refuses to perform his duty, 
is he not the person responsible to the defendant? Certainly, 
no action can lie for this plaintiff against the bidder, unless 
in analogy to those cases where a contract is made by a mere 
agent, and the principal assumes the right to himself, and 
brings an action to enforce it. But these are cases of mere 
‘agents to sell, and to collect if the principal pleases. The 
principal may put an end to the agency at his pleasure, and as- 
sume his rights to himself. When he does this he affirms the 
sale as his act, and can enforce performance. But is the 
sheriff a mere agent to sell? Is not his authority entire and 
irrevocable? Do not his duties require that his agency, if it 
be one, should continue until the transaction is finished? We 
think it does, and that he is the proper person to enforce the 
performance of the contract. The same principle would sus- 
lain an action against any purchaser at a sheriff’s sale, where 
more is bid than will satisfy the execution. If this action will 
lie, 2n action will lie against such bidder at the instance of 
the ccfendant in the execution to recover the surplus. If it 
be said this is arguing in a circle, and that such an action will 
lie, it is answered that cases of that kind are of daily oceur- 
rence, and yet we never have known such an action brought, » 
which is strong evidence that it could not be supported. 
Whatever, therefore, may be the just construction of the act 
‘of 1812, we think this action cannot be sustained. 


Per Curiam.—Let the judgment below be affirmed. 
Cited. Bissell vy. Bozeman, 17 N. C., 154. 


See Camp vy. Cox, 18 N. C., 52. 
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ISAAC COLEMAN v. JOHN CRUMPLER et al. 
(508) From Lenoir. 


. In an action on a bond conditioned to perform the decree in a suit 
in which A and B were defendants—held, that the record of a 
suit in which B and C were were defendants did not support 


the breach assigned. 

. Held, also, that parol evidence to prove that the name of C was 
inserted in the bond by mistake, instead of the name of A, 
was inadmissible. ' 

. Whether the breach of a bond, conditioned to perform the final 
decree of the Supreme Court, is supported by evidence of a fail- 
ure to perform the decree of a Superior Court, to which the 
cause was afterwards remanded by the Supreme Court? Qu.? 


Debt upon a bond executed by the defendants to the plain- 
tiff, for the sum of $2,500. Upon oyer, the condition was, 
“that if the said John Crumpler shall and will perform and 
_ abide by such final decree as may be made against him by the 

‘honorable judges of the Supreme Court of North Carolina, in 
the suit now pending in said Court, wherein the aforesaid 
Isaac Coleman is complainant, and the said John Crumpler 
and Mary Crumpler are defendants in equity,” then, &c. 

The defendants pleaded—first, non est factum; second, non 
infregerunt conventionem ; third, performance. 

In his replication the plaintiff assigned as a breach the fol- 
lowing facts: That a suit was pending in the Supreme Court, 
in which Isaac Coleman was plaintiff and John Crumpler and 
Mary Coleman, defendants, in which suit the said bond was 
taken, and which was, by the order of the Supreme Court, 
tried in the Court of Equity in the county of Lenoir, where a 
final decree for the sum of $1,150, with interest, &c., was en- 
tered for the plaintiff, which John Crumpler had failed to 
perform and abide by. Issue was taken upon this, and the 
cause was tried before his Honor, Judge Donne xt, on the last 
circuit. 

The plaintiff produced a record of a cause pending in the 

Supreme Court between Isaac Coleman, plaintiff, and 
(509) John Crumpler and Mary Coleman, defendants, in 

which the defendant, Crumpler, was directed to give 
a bond, similar to the one declared on in this action, and which 
was by a subsequent order of the Court remanded for hearing 
to the Court of Equity for the county of Lenoir; and also the 
record of a final decree in that cause made by the Court of 
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Equity for Lenoir county, whereby the defendant, Crumpler, 
was directed to pay the plaintiff $1,150, with interest. He 
then offered to prove by the clerk of the Supreme Court that 
the cause which pended in the Supreme Court, and in which 
there was an order for the defendant’s giving a bond, was the 
same cause which was finally decided in Lenoir, and that the 
bond now sued on was taken in pursuance of the order of the 
Supreme Court; but by mistake the name of Mary Crumpler, 
instead of Mary Coleman, was inserted in the condition. This 
was objected to by the counsel for the defndants as tending to 
control by parol testimony either the record or the bond, and 
was rejected by his Honor. It was also objected by the coun- 
sel for the defendants that the record of a decree of Lenoir 
Court of Equity did not support the breach assigned by the 
plaintiff, and his Honor, being of this opinion, the plaintiff, 
in submission to it, suffered a nonsuit, and appealed. 


Gaston, for the plaintiff. 
Seawell, for the defendants. 


Henpverson, Chief Justice, after stating the case as above, 
proceeded: This action cannot be sustained. It is too well 
settled to require either argument or authority to show that 
a written document cannot by parol be made to mean any- 
thing but what its words, that is, itself imports. It certainly 
cannot be contradicted. I enter:not into the doctrine of am- 

biguities, either latent or patent. The case does not 
(510) require it. Parol evidence can neither bend the bond 

to the record, nor the record to the bond. It was, 
therefore, properly rejected. 

Then, as to the breach proven by the record. The breach 
alleged is, as it should be, according to the meaning of the 
words of the condition; that is, according of their legal im- 
port—to wit, that the Court, either the Supreme Court or that 
of Lenoir (for I give no opinion whether the decree of that 
Court, or any Court having jurisdiction of the cause, is not 
within the legal import of the words, “the final decree of the 
Supreme Court”), rendered a judgment in the suit mentioned 
in the conditon of the bond aforesaid, wherein Isaac Coleman — 
is plaintiff and John Crumpler and Mary Crumpler are de- 
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fendants. The record offered to support that breach proved 
that there was a decree in a suit wherein Isaac Coleman was . 
plaintiff and John Crumpler and Mary Coleman were defend- 
ants, which Crumpler had failed to perform. Certainly, such 
evidence cannot, by the most strained construction, support 
the allegation made in the replication. The Judge was, there- 
fore, right in instructing the jury that there was no evidence. 
This mistake, for it evidently is one, is much to be lamented; 
but the Court cannot correct it, or bind these defendants fur- 
ther than they have bound themselves. 


Per Curiam.—Let the judgment below be affirmed. 








OWEN WILLIAMS et al., Justices of Pasquotank, v. JOHN C. 
EHRINGHAUS et al. 


(511) From Pasquotank. 


1. In an action upon a bond made to a number of persons as a class, 
by the name of their class, as with the justices of a county, all 
who belong to the class must join, and upon non est factum 
pleaded, it must be averred and proved that the piaintiffs do 
belong to that class. 

. Where a bond was given to “the justices of the Court of Pleas 
and Quarter Sessions,” and sundry persons joined as plaintiffs, 
averring themselves to be justices, but offered no evidence of 
their character, it was held—HENDERSON, Chief Justice dissen- 
tiente—that they could not recover, although the defendant had 
not, by any special plea, denied that they were justices. 

. Per Rurrin, Judge, arguendo.—In actions of debt upon endorsed 
bonds the general issue does not put the endorsement in issue; 
but it is different in assumpsit upon endorsed promissory notes, 
because in the first case, the debt is created by the execution, 
and is not affected by the subsequent endorsement; but in the 
last, the making of the note and the endorsement does not con- 
stitute the promise, being only a circumstance proving the ex- 
istence of a debt, from which a promise is inferred. 

. Per Hrenperson, Chief Justice, arguendo.—The delivery of the 
bond and the character of the plaintiffs are distinct averments; 
and the latter not being denied by the plea of non est factum, 
need not. be proved. 


Debt upon the following bond: “Whenever the Court of 
Pleas and Quarter Sessions for the county of Pasquotank shall 
require, we, the undersigned, jointly and severally promise to 
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pay to the justices of said Court, or their order, the sum of, 
&e. In witness whereof, we have,” &e. 

The writ and declaration set forth the names of the plain- 
tiffs, twenty-one in number, and averred them to be the sur- 
vivors of the justices who were in office at the execution of 
the bond. 

After oyer, the defendants pleaded non est factum, on 
which the cause was tried before his Honor, Judge Norwoop. 
After proof of the execution of the bond by the defendants, 

it was objected that the plaintiffs had not proved that 
(512) they were justices of the Court of Pleas and Quarter 

Sessions, at the time the bond was executed. But his 
Honor held this to be unnecessary, and under his directions 
a verdict was returned for the plaintiffs, and the defendants 
appealed. 


Kinney, for the defendants, urged that the plea of non est 
factum put in issue not only the delivery of the bond, but the 
identity of the obligee, where an averment of his identity was 
necessary ; as in the case of a bond payable to a co-partnership. 
He urged that an averment of the capacity ought to be proved. 
He cited Scott v. Godwin (1 B. & P., 67), and Ord v. Portal 
(3 Camp., 239). 


Gaston, contra, admitted the correctness of the rule as con- 
tended for in actions of assumpsit and debt on simple con- 
tract, but contended that in actions on specialties, the plea of 
non est factum put in issue only the execution of the deed. 


Rorrty, Judge.—In actions on contract, if it appear on the 
pleadings that too many or too few persons are plaintiffs, ad- 
vantage may be taken of it on demurrer, or in arrest of judg- 
ment. If it do not so appear, but a variance appear at the 
trial, the plaintiff may be nonsuited, or a verdict taken for 
the defendant on the general issue. No advantage can be 
taken of a variance, unless the general issue be pleaded; be- 
cause the contract is admitted as stated in the declaration. I 
mention this, because it shows that the general issue denies 
the plaintiff’s whole case, so far as it rests upon the existence, 
terms, and effect of the contract. There are cases, however,, 
in which the variance may not appear upon the pleadings, nor 
upon the face of the contract itself, when produced. This is 
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one of them, and a contract with partners, under the name 
of their firm, is another. When a contract is thus made with 
a class of persons by their description as a class, or by the 

name of office, it is to be sued on by them in their na- 
(513) tural capacities, and each person composing the class 

must be a plaintiff in the same manner as if each was 
mentioned nominatim in the contract. Yet it cannot be de-. 
clared on, as thus mentioning them, because when given in 
evidence it would not appear to be the instrument declared 
on. It must be stated truly, as it reads, and the declaration 
must then aver, that the plaintiffs are the persons thus de- 
scribed. The effect is that it shows them to be the persons to 
whom by the contract the defendant has come under an ob- 
ligation to pay money, or to do any other act. Surely, a most 
material part of the contract and of the description of a con- 
tract, is the designation of the person or persons between 
whom it is made, and on whom it confers an advantage. To 
identify it as thus described, it would seem that the plaintiffs 
must show themselves to be, in fact, the persons meant by the 
terms of general description. It is admitted by the counsel. 
for the plaintiffs that such is the rule in actions of assumpsit, 
or debt on simple contract. But it is contended that this is 
because non assumpsit, or nil debet, go to the whole case in the 
declaration; and, therefore, not only denies any promise, 
but also the promise to these plaintiffs. I agree to that, and 
the rule seems to me to be the same upon nun est factum 
to debt on specialties. This is denied upon the suppositions 
that this plea only denies the execution of the deed, and its 
continuing validity. I think it also extends to the legal effect 
and substance of the deed, as stated in the declaration. The 
rule is thus expressed in respectable text writers. (2 Phil. 
Ey., 88.) As an instance, however, of the distinction con- 
tended for between non est factum and non assumpsit, the 
ease of debt by the assignee of a bond is put, in which non 
est factum would not go to the assignment, though in assump- 
sit the general issue would. It is said, this is hecause in debt 

the general issue extends only to the execution and 
(514) validity of the deed. I admit the difference, but not 

the reason assigned. It is owing to the different mode 
of declaring the case, the note and assignment are not stated 
as containing the promise of the plaintiff, but as creating a 
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debt which formed a consideration, upon which an express 
promise was made, or is supposed ‘to have been made to the 
plaintiff. In debt, no contract between the plaintiff and de- 
fendant is alleged. The debt to the obligee is shown to be 
created by the bond; that debt is transferred to the plaintiff 
by virtue of the assignment, and by force of the statute; and 
upon this right alone he founds his action. In assumpsit, 
the general issue goes to the assignment, because it denies the 
promise; and that can only be commensurate with the consid- 
eration from which it is implied; in debt, it does not, because 
neither the execution nor continuance, nor effect of the deed 
depends upon the assignment, which is a subsequent and inde- 
pendent thing. In debt, therefore, the assignment must be 
denied by a special plea. But this is not like the present ques- 
tion, which turns on the meaning of the deed originally. 
Why in assumpsit must the plaintiffs prove themselves as 
stated in the declaration? Because it is of the substance of the 
contract alleged. Non assumpsit denies a promise to these 
plaintiffs. So non est factum denies the sealing and delivery 
of the deed to these plaintiffs, and to them alone. It puts in 
issue whether the defendant entered into a contract, whereby 
he became obliged to pay a sum of money to the particular 
persons who sue him. They say he did; if they say so, they 
must prove it so. In what other mode can the defendants 
protect themselves against a suit brought by too many plain- 
tiffs? They cannot plead in abatement, because they could 
not give the intruding plaintiffs a better writ. The defence, 
if true, bars them altogether. Besides, how ean he know 
them? If it be specially pleaded, it will amount to non est 

factum, and be bad, for it puts in issue whether the 
(515) deed be such in effect as described. There is no pre- 

cedent of such a plea. If, indeed, the bond be payable 
to certain persons by name, and others sue on it, and it be 
spread on the record upon the oyer, the defendant may de- 
mur or plead in abatement the apparent variance. But if the 
variance be not apparent, I know not of any method of taking 
advantage of it, but by the general issue. The execution of 
the deed must be proved to be by the defendant to the plain- 
tiffs. The identity of the parties is of the essence of the issue. 
It will not do, says Mr. Justice Buller, that one who called 
himself B. executed the deed, the witness must know him to 
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be the defendant. (Law of N. P., 171.) And so I think it is 
of the plaintiffs, also. The defendant cannot plead that an- 
other person in his name executed the deed, and.so it is not 
his; nor can he plead that he executed it to’ other persons, and 
so not to these plaintiffs. Both would amount to the general 
issue, and such pleading is not allowed. I think, therefore, 
that there must be a new trial. 


Hatt, Judge, concurred. 


Henperson, Chief Justice, dissentiente—The plea of non 
est factum does not necessarily deny and put in issue all the 
allegations in the declaration. As where an assignee of a re- 
version brings an action on a covenant contained in the lease, 
and which runs with the land as annexed to the estate in the 
land. Or an action is brought by an assignee of a reversion 
upon some covenant made assignable by the Stat. of Hen., 8, 
as passing with the estate. In these cases non est factum 
only denies the execution of the lease or deed, on which the 
action is brought, as containing the covenant sued on. The 
assignment is not thereby put in issue, and, of course, need 
not be proven on the trial. It is a separate and distinct aver- 
ment from the making of the deed. So here, this bond is 

given to the justices of Pasquotank county. The ac- 
(516) tion is brought by A., B., &e., with an averment that 

they are or were justices of Pasquotank. This is a dis- 
tinct and separate averment from the one that the defendant 
made the bond to the justices of Pasquotank, and not being 
denied, as said above, need not be proven. The plea of non 
est factum here goes to the making of the bond to the justices 
of Pasquotank, not to the averment that A., B., &e., are jus- 
tices. It is unlike the case to which it was compared in the 
argument—that is, where a bond is made to J. 8., and another 
J. S. gets possession of and sues on it. Here J. S8., who sues, 
must show on the plea of non est factum that he is the J. 8. 
named in the bond. For in such ease there is but one aver- 
ment-—to wit, that the defendant made the bond to him, J. §., 
which the plea of non est factum denies. On the trial the 
plaintiff must prove that he is the J. S. named in the bond. 
And so of all other obligees. But this passes unnoticed most 
commonly, because possession of the bond is at least prima 
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facie evidence that the plaintiff is the J. S. meant. It is, 
therefore, non est factum to you. But, as was said before, this 
arises from its being all one allegation. But the case now 
under consideration contains two distinct allegations—first, 
that the defendant made the bond to the justices of Pasquo- 
tank, and secondly, that A., B., &e., the plaintiffs, are the 
justices. Non est factum is, therefore, confined to its appro- 
priate denial—that is, that of making the bond to the justices, 
and not to the allegation that A., B., &c., are the justices. Be- 
ing a distinct fact, and not denied, I think it need not have 
been proven on the trial, and that the judgment ought to be 
affirmed; but as my brethren think differently, the judgment 
must be reversed. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial granted. 








JOHN NOBLET vy. WILLIAM GREEN, administrator of Thomas 
Potter. 


From Burke. 





(517) 


Although courts of law take no notice of bare equities, yet the for- 
bearance to enforce one is a sufficient consideration to support 
an action of assumpsit. 


This was an action of assumpsit, tried before his Honor, 
Judge Manevm, on the last cireuit. The pleas were—first, 
general issue; second, statute of limitations, and third, set-off. 
A verdict was taken for the plaintiff, subject to the opinion of 
the Court upon the following facts: One Alexander Potter 
had obtained a judgment against the defendant before a single 
magistrate upon an account due him by the intestate. Being 
in great want of money, Potter applied to the defendant for 
payment, but was told by him that payment could not then 
be made, and advised him to sell the judgment for cash. 
Upon this, Potter sold the judgment to the plaintiff, who ap- 
plied to the defendant for payment, and received a small part 
of the amount due, and was informed by the defendant that 
he, the defendant, was about going to the South for a few 
weeks, and if the plaintiff would wait until his return, the 
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balance should be paid. The plaintiff, relying upon this pro- 
mise, waited until the defendant’s return, who then refused 
to pay him, admitting that he had assets sufficient. His 
Honor, upon these facts, set the judgment aside, and entered 
a nonsuit, and the plaintiff appealed. 


No counsel appeared for either party in this Court. 


Rurrin, Judge.—Forbearance by a creditor is a good con- 
sideration for the promise of an executor, having assets, to 
pay the debt of his testator; and such promise will bind him 
personally. It is unnecessary to consider whether such a 
promise imports assets; since they are expressly found here. 

I should, indeed, think, notwithstanding some contra- 
(518) dictory dicta, that it did not. The promise is one 

thing, and the consideration another. And I see no 
more reason for saying that the consideration is in this case 
to be inferred from the fact that the promise was made, than 
that sufficient consideration should be implied from the mere 
promise in all other cases. But here, both the assets and for- 
bearance are expressly alleged by the plaintiff, and stated in 
the case. 

The ground of decision in the Court below does not appear 
on the record. But we collect that it went on the ground 
that the plaintiff was not the legal owner of the justice’s judg- 
ment, and therefore that there was no debt to forbear; and 
so, that the forbearance was not a good consideration. 

It is very true that where there is no original cause of ac- 
tion, an agreement for forbearance will not support a promise 
to pay; for there is nothing to be paid. And it is equally 
true that to a certain extent, and indeed generally, Courts of 
law only take notice of legal rights. In actions on bare equi- 
ties, when they come directly into judgment, we cannot recog- 
nize them. And in suits in the name of the person having 
the legal right, we cannot know anybody but the plaintiff of 
record. But there are yet many instances in which mere equi- 
ties are held by Courts of law to be of value. The sale of an 
equity of redemption will support a promise to pay the price. 
And a promise not to sue for a certain time in the Court of 
Chancery for an equitable demand is the same as consti- 
tuting a consideration for the promise to pay it, as a like for- 
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bearance not to sue at law for a legal demand. All we say in 
this Court is that we cannot enforce or protect an equitable 
right, independent of the parties’ contracts. But if they deal 
together upon those rights, and ascertain their value, and in 
consideration of the possessor of them yielding them up en- 
tirely, or refraining to enforce them, another promise to pay 

that value, or do some other act, it is a good promise. 
(519) Courts of law are obliged to know that there is a Court 

of Equity, as a part of the general public judiciary; 
and that it is as much to the advantage of a person to avoid a 
suit in that Court as in a Court of law. These positions are 
fully sustained by the cases of Thorpe v. Thorpe (Ld. Ray., 
663), and Dowdenay v. Oland (Cro. Eliz., 768). The plaintiff 
here had a clear remedy in equity to collect the debt against 
the wishes and resistance of both the defendant and the plain- 
tits assignor. ‘To forbear to use it was both a loss to him 
and an advantage to the defendant. 

Besides, the express promise of the defndant recognizes the 
plaintiff as the owner of the judgment, and the real creditor. 
It is like the common ease of the holder of an instrument not 
negotiable, placing it in the hands of another to collect. 
When the money is collected, it is no answer to the holder 
that he is not the owner. The receiver took it as his, and to 
his use collected the money, and to him he must pay it. I do 
not say that this defendant might not show that Alexander 
Potter was still the true owner, and that the plaintiff came 
dishonestly by the judgment. Upon that I give no opinion. 
But in the present state of the case, thé express agreement 
of the defendant is a sufficient acknowledgment that the plain- 
tiff is the real creditor. 


Per Curiam.—Let the judgment below be set aside, and 
judgment entered for the plaintiff. 


Approved. Hudson vy. Critcher, 53 N. C., 485. 
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JOHN BARTON vy. ALEXANDER MORPHES. 
(520) From Person. 


1. Proof of particular facts is inadmissible in impeaching a witness, 
because such proof tends to a number of Collateral issues, and 
because neither the witness nor the party offering him can be 
prepared to meet them. 

2. Where a witness who supported another was asked if he had not 
heard the first accused of a particular larceny, it was held to 
be improper. 


Trover for a slave, tried before his Honor, Judge Strayer. 
On the trial the only question was whether one Turner, a 
witness for the plaintiff, was worthy of credit. Many wit- 
nesses were examined to impeach him, and particularly one 
Morton. The plaintiff examined testimony to support Turner 
and impeach Morton, who was in turn supported by the de- 
fendant, one of whose witnesses swore that he, Morton, was a 
man of good reputation. The witness, on his cross-examina- 
tion, was asked by the plaintiff’s counsel if he had not heard 
Morton charged with stealing a penknife. The question was 
objected to by the defendant’s counsel, but admitted by his 
Honor. After a verdict for the plaintiff, the defendant ap- 
pealed. 


Gaston & Winston, for the defendant, cited Rex vy. Wat- 
son (3 Ser. & Low., 289) ; 1 Starkie Ev., 147, 148; Bull, 
N. P., 296. 


Nash, contra. 


Henperson, Chief Justice—Where character is not in is- 
sue, but comes in question incidentally and collaterally, as 
that of a witness does, the rule is that specific charges of crim- 
inal or corrupt acts are not to be heard to impeach it. Two 
reasons are given for the rule, either of which, I think, is suffi-. 
cient to sustain it. The first is the number of issues such evi- 

dence is calculated to create, thereby consuming the 
(521) time of the Court, and abstracting the mind from the 
main issue. The other is that both the party and -wit- 
ness would always be wholly unprepared to meet and repel 
the charges. But these reasons do not go to exclude proof of 
bad character by common report or_reputation; for that is 
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single in its nature, and but one issue can arise upon it. Nor 
can the party or the witness be taken by surprise by such evi- 
dence, for it must be known to many, otherwise it is not com- 
mon reputation. If a bad character, therefore, be falsely by 
this evidence attributed to a witness, it is easily repelled by 
evidence of the same kind. The ground on which the counsel 
for the defendant placed the question cannot render the evi- 
dence admissible—namely, that although not evidence in 
chief, it is admissible to impeach the character of the support- 
ing witness; that witness having given the first a good char- 
acter, when he knew such reports had been circulated. This 
would be doing that indirectly which the law forbids to be 
done directly—viz., impeaching the character of the witness 
in chief by specific charges, and that, too, not by common 
reputation, but by a mere report, which is very different. For 
the law supposes the latter to be true, and therefore admits 
it as evidence. But it makes no such supposition in favor of a 
mere report, which we know to be most commonly false. Re- 
ports may ripen into common reputation and common belief. 
When they arrive at that stage, it is supposed that they are 
true. They have then the best test of their truth, common 
opinion and belief, and cease to be mere reports. 
Independently of the injury which evidence of the kind ob- 
jected to inflicts on the witness in chief, and the party offer- 
ing him, it ought not to discredit the supporting witness. For 
if the witness in chief sustains a good general character from 
common reputation, the supporting witness said nothing un- 
true, in attributing it to him. Nor do I think that such spe- 
cific charges could be proven by common reputation, 
(522) which is nothing more than heresay; which, for every 
obvious reason, is confined to character, pedigree, and 
boundary; for very often they are incapable of other proof. 


Per Curiam.—Let the judgment of the Court below be 
reversed, and a new trial awarded. 


Approved. Downer v. Murphey, 18 N. C., 82; St. v. 


Garland, 95 N. C., 671; St. v. Bullard, 100 N. C., 486; 
Nizon vy. McKinney, 105 N. C., 23. 
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THOMAS COX v. JAMES GORDON. 
From Washington. 
































Where there is no allegation of fraud the transfer of property in the 
hands of aconsignee may be presumed from letters of the owner 
and vendee to the consignee, directing him how to hold the prop- 
erty, without an actual delivery, and without proof of a consid- 
eration. 


The plaintiff had sued out an attachment against the effects 
of one J. E. Burrell, a resident of New York, and summoned 
the defendant, a resident of Washington county, as a gar- 
nishee. The summons was executed November 12, 1828. 
Upon his garnishment the defendant stated that he had no 
money or effects of J. E. Burrell in his possession at the time 

. a ’ of his being summoned'as a garnishee; that prior to the 26th 
A of July he had thirty barrels of gin in his hands, the property “a 
4 of J. E. Burrell; but that by a letter of that date he, the gar- 
nishee, was directed by J. E. Burrell to hold the gin unsold, 
and the proceeds of that which had been sold, subject to the 
% order of George T. Burrell, and that by letter of the 5th of 
August following he, the garnishee, had acknowledged that 
he held the gin and proceeds on account of George T. Burrell; 
4 that the same was all sold, and a sum equal to the demand of 
the plaintiff was in his hands. 
The plaintiff having recovered final judgment against J. 
E. Burrell, took issue upon this garnishment, which 
(523) was tried before his Honor, Judge Norwoop. 
On the trial of this issue the evidence consisted of 
the following letter from J. E. Burrell to the garnishee, dated 
the 26th of July, 1828: “Having declined business in favor \ 
of my brother, Mr. G. T. Burrell, I wish you to hold the pro-~ 
= perty shipped by me and now in your hands subject to his 
- | order.” And on the same paper, and of the same date, G. T. 
Burrell also wrote to the garnishee as follows: “On the other 
side, you have a letter from Mr. J. E. Burrell, to which please 
refer. Do me the favor, on receipt of this, to state what re- 
mains unsold, and what balance will probably be due on the 
shipment. It is desirable to close the sales as soon as prac- 
ticable. For the present, please direct to the care of Mr. J. E. 
Burrell.” 
His Honor instructed the jury that these letters did not % 
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prove a sale, or legal transfer by J. E. Burrell of his property 
in the gin to George T. Burrell. A verdict was returned for 
the plaintiff, and the defendant in the issue appealed. 


The Attorney-General, for the plaintiff, submitted the case, 
without argument. 


No counsel appeared on the other side. 


Hatt, Judge, after stating the case as above, proceeded: It 
is to be observed in this case that there is no allegation of 
fraud in the transaction. It must, therefore, be taken as hon- 
estly conducted. It is true, there was no actual delivery of 
the gin, nor has it been proved what was the consideration 
upon which the transfer was made. But the letters are evi- 
dence of an agreement between the Burrells that the right 
to the gin should be transferred from the one to the other; 
and title to it should be passed by contract, although no de- 

livery was made of it. Nor was it necessary that a 
(524) consideration should be proved. It is sufficient that 

the garnishee should be directed to transfer it to the 
credit of G. T. Burrell. 

What would it be natural for an agent to do in such a case? 
Surely, I think, he would consider himself as acting under the 
direction of G. T. Burrell, and the proceeds of the sale he 
would consider himself authorized and bound to pay over to 
him, as he did in the present case, as appears from his garnish- 
ment. J. E. Burrell could have no claim upon him; he would 
be repelled by his letter. His accountability was with G. T. 
Burrell, to whose credit it appears he transferred the right 
to the gin. I think, therefore, in the absence of fraud in the 
transaction, the letters of the garnishee were evidence of the 
transfer of the gin from J. E. Burrell to G. T. Burrell, and 
that a new trial should be granted. 


Per Curiam.—Let the judgment below be reversed, and a 
new trial granted. 
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THOMAS RHODES v. NEILL BUIE. 
From Robeson. 


1. It is the duty of the clerk of the County Court to publish the lists 
of taxables and insolvents, in the mode prescribed by the act 
of 1786 (Rev. chap. 255), in the state in which they are returned 
to him, notwithstanding they may be incomplete. 

2. The act of 1786 is not repealed by the acts of 1814 and 1817 (Rev. 
chaps. 872 and 945), authorizing the County Courts to assess 


county and poor taxes. 


This was an action of debt brought against the defendant, 
who is the clerk of the County Court of Robeson, for the pen- 
alty imposed by the act of 1786 (Rev., chap. 255), .for not 
setting up in some conspicuous part of the courthouse an al- 

phabetical list of the taxables, and for not advertising 
(525) the list of insolverts returned to August term, 1826, 
of the County Court. 

The plaintiff having made out a prima facie case, the de- 
fendant proved that one of the justices, who had been appoint- 
ed at May term, 1826, to take the lists of taxables, had made 
no return, and that the sheriff had also omitted to make out 
his list of insolvents; it was insisted for him that as the re- 
turns wer not complete, it was not his duty to put up the de- 
fective lists which were returned. It was also contended in 
his defence that the acts of 1814 and 1817 (Rev., chap. 872 
and 945), had rendered it impossible for the clerk to perform 
the duties required by the act of 1786, and were a repeal of it. 
His Honor, Judge Norwoop, being of this opinion, the jury, 
under his instructions, returned a verdict for the defendant, 
and the plaintiff appealed. 


No counsel appeared for either party in this Court. 


Harr, Judge.—By the act of 1786 (Rev., chap. 255), it is 
made the duty of the clerk of the County Court at the next 
Court after the lists of taxable property shall be returned by 
the judges appointed to take them, to set up in the court house 
an alphabetical list of the taxables and taxable property, and 
for not performing the duties required by this act a penalty of 
fifty pounds is imposed, to be recovered by any person who 
will sue for it. Before this duty can be ‘performed by the 
clerk, it is necessary that lists of taxation should be returned 
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in due time by the justices. It is also necessary that the sheriff 
should make a return of insolvents. But if the sheriffs fail to 
make such return, or if the justices omit making due return 
of the lists of taxables and taxable property which they were 
authorized and required to take, it would be impossible for 
the clerk to perform the duty required of him. But if one of 

the justic@&, as in the present case, omits making due 
. (526) return of the lists which had been assigned to him to 

take, to be sure the clerk cannot supply such omis- 
sion; but that is no reason why he should not perform his duty 
in setting up for public inspection such lists as had been re- 
turned by the other justices. 

By the act of 1798 (Rev., chap. 506), it is made the duty 
of the clerk to add to each person’s taxable property the 
amount of tax for which he is liable; but for the non-perform- 
ance of this duty, the act imposes no penalty. The penalty is 
confined to the duties imposed by the act of 1786. By the act 
of 1814 (Rev., chap. 872, sec. 18), the County Courts are 
directed at the first Court which shall happen after the first 
day of January in every year, to lay a tax for defraying the 
county charges. It would be impossible that this tax should 
be inserted in the lists of taxation, which, by the act of 1786, 
were directed to be set up. Of course there can be no penalty 
incurred on that account. The same remark may be made as 
to the act of 1817. (Rev., chap. 945.) I cannot bring my 
mind to believe that these acts, or any one of them, is a repeal 
of the act of 1786. 

In fact, this suit is brought for the non-performance of the 
clerk’s duties, as imposed by the act of 1786, but not for the 
non-performance of the duties imposed by any of the subse- 
quent acts brought’in to view in this case. I think the penalty 
was incurred by not putting up such lists as were returned 
under the act of 1786. But it could not be incurred by not 
putting up such list as was not returned. For this he was in 
no fault. 


Per Curiant—Let the judgment of the Court below be 
be reversed, and a new trial awarded. 
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JOHN DEN, ex dem. of Bathsheba Sumner et al., v. ASA ROBERTS. 
(527) From Perquimons. 


1. The probate of a will ought regularly to appear upon the minutes 
of the County Court, and the will itself ought to be recorded. 

. Although the certificate of the clerk on the will itself has been 
commonly received as sufficient, yet if this certificate be made 
and signed by the deputy it is not a legal probate, and the fact 
that the original is on the files of the Court will not aid it. 

. In this State does any length of time dispense with the necessity 
of a probate? Qu.? 


Ejectment tried before his Honor, Judge Norwoop. The 
lessors of the plaintiff claimed titles as heirs at law of Josiah 
Sumner. The defendant claimed under James Sumner, who 
was the heir at law and devisee of Seth Sumner. Seth Sum- 
ner had devised the premises in dispute to his son, James, but 
in case he should die without issue, to Josiah Sumner, the an- 
cestor of the lessors of the plaintiff; and the contingenev hav- 
ing happened in the year 1824, the only question was whether 
the will of Seth Sumner had been properly approved. Upon 
this point the plaintiff offered in evidence a copy of it upon 
which was endorsed the following certificate: 


“Perquimons County Court, April Term, 1787: 


“ The last will and testament of Seth Sumner, late of said county, 
deceased, wasexhibited and duly proved in open Court by the affirm- 
ation of Abner Pierce, one of the subscribing witnesses thereto; and 
at the same time appeared James Sumner, one of the executors 
therein named, and qualified according to law. 

“J. HARVEY, Deputy Clerk.” 


The clerk of the County Court produced the original, and 
proved that he found it in the files of his office. Upon the 
original was a certificate, in all respects similar to tlat upon 
the copy offered by the plaintiff. His Honor, thinking that 

the above-mentioned facts did not in law amount to 
(528) a probate of the will, nonsuited the plaintiff, who ap- 
pealed. 

The case was submitted without argument, by Gaston, for 
the plaintiff, and Hogg, for the defendant. 


Rurrrx, Judge.—If in any case in this State the age of a 
will dispenses with the necessity of proving it, that rule can- 
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not apply here, because the devisee was heir at law of the tes- 
tator, and his possession is consequently consistent with either 
title. 

The question, then, turns entirely on the sufficiency of the 
evidence of probate. The act of 1777 (Rev., chap. 115, see. 
57), enacts that the County Courts may take probate of wills, 
and order them to be recorded in proper books to be kept for 
that purpose. The act of 1784 (Rev., chap. 225, sec. 6), en- 
acts that the probate of a will shall be sufticieut evidence of a 
devisee, and that attested copies of such wills, or the records 
thereof, by the proper officer, may be given in evidence, as 
the original might. It must, therefore, appear that the will 
has been proved. This can only be done by the records of the 
Court. The original being on file is no evidence that it was 
proved. It might have been barely deposited by the executor, 
or caveated and adjudged to be no will. The certificate of 
the clerk on the will itself has commonly been received as 
evidence of the probate, because he is the “proper officer” to 
attest the acts of the Court. But regularly, it ought to ap- 
pear by the minutes of the Court how it was proved, and the 
order for recording; and it ought to be recorded. If it did so 
appear on the minutes, or if it were recorded in the book of 
wills, those records would make the proper evidence, because 
these records are the acts of the Court, by whose hand soever 
the Court may have caused the facts to be set down. But, in 
the present case, it doth not appear that any order whatever 
was made on the record or minutes of orders of the Court, nor 

that the paper itself has been recorded. It must be 
(529) presumed that the party did not offer such evidence, 

because it does not exist; and the inference therefrom 
is very strong that no probate was, in fact, adjudged by the 
Court. The certificate alone of a deputy clerk in his own 
name is altogether insufficient evidence. He cannot attest the 
records of the Court, nor certify its acts. The original paper 
being among the archives of the clerk’s office does not estab- 
lish its probate. Its identity, perhaps, may be inferred from 
the certificate of the clerk, but much more certainly, and also 
the probate of it from the record of it. In the absence of such 
record, and any minutes of the probate, it cannot be received 
in evidence. The certificate on it is a nullity, unless it appear 
that the principal had died; in which case, by the act of 1777 
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(Rev., chap: 115, sec. 86), the deputy becomes clerk. The 
judgment is, therefore, affirmed. 


Per Curiam.—Let tie judgment of the Court below be 
affirmed. 








JOHN DEN, ex dem. of Caroline Anders et al., v. TIMOTHY 
ANDERS. 


From Bladen. 


1. To render a partition between co-heirs under an order of the 
County Court valid it must appear that a petition was filed, that 
all the heirs were represented, that the commissioners were 
sworn, and that they returned their proceedings under their 
hands and seals. A partition made without these requisites is 
not validated by the assent of the heirs at the time, nor by their 
subsequent acquiescence. 

2. Whether a partition made by parol, with livery of seizin, is valid 
in this State ? Qu.? 


Ejectment tried on the last spring circuit before his Honor, 
Judge Norwoop. The lessors of the plaintiff and the de- 
fendant both claimed title under one John Anders, who died 

in the year 1814, seized of the premises in dispute, 
(530) leaving the father of the lessors of the plaintiff, the 

defendant and five other children, his heirs at law. 
Soon after the death of the ancestor, upon the motion of some 
ef his children, the County Court appointed commissioners 
to make partition of the land, of which he died seized. A re- 
port was returned, but no petition was produced. No process 
appeared to have issued, nor was any notice given to the other 
heirs, although one of them was an infant. The report was 
not under seal, there was no judgment of confirmation, no 
order that the report should be enrolled or registered; neither 
had any enrolment been made; all that appeared was an entry 
upon the minutes that the report had been returned. For 
these reasons, the counsel for the defendant objected to its 
being read to the jury; but the objection was overruled by 
his Honor, who permitted it to be read, not as a record, but 
as a division which might have been made between the heirs 
by consent, or with their approbation. 
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The plaintiff then proved by one of the commissioners that 
the division was made as stated in the report; that the several 
dividing lines had not been run and marked; that after run- 
ning as many lines as they thought necessary to enable them 
to make an accurate division, the commisisoners went to the 
house of the mother of the tenants in common, where they 
found all of them together, one being an infant of eighteen 
years of age, and there the partition was made, all of the ten- 
ants acquiescing in it; and that immediately all of them took 
possession of the portions allotted to them, and had never ques- 
tioned the validity of the partition until the trial of the present 
suit, which had originated solely upon a question as to the 
boundary of two of the parts in which the land, descended 
from their common ancestor, had been divided. 

His Honor instructed the jury that the order of the County 
Court, and the report of the commissioners were not submitted 
to them, as a record concluding the parties, but as proof of a 

transaction which might become conclusive, accord- . 
(531) ing to the circumstances connected with it at the time, 

and the subsequent conduct of the parties; that if this 
partition had been assented to by the tenants in common at 
the time it was made, and was afterwards acquiesced in, they 
were concluded by it; but without such assent and acquies- 
cence, the partition was of no effect whatever. 

A verdict was returned for the plaintiff, and the defendant 
appealed. 


No counsel appeared for either party in this Court. 


Hatt, Judge.—This is not a partition under the act of 1787 
(Rev., chap. 274), and so the judge inStructed the jury. In- 
dependently of the other objections to it, it does not appear 
that the commissioners were sworn, nor did they make a re- 
turn of their proceedings and appropriations under their hands 
and seals. Regularly a petition ought to have been filed, and 
those of the representatives who were not petitioners ought 
to have had notice of the petition. This is required by the act 
of 1803 (Rev., chap. 636). Besides, one of the heirs at law 
was an infant, and was not represented. 

The judge further instructed the jury, that although it 
was not a partition concluding the parties, yet it might become 
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conclusive if the parties assented to it, and acquiesced under it 
until the bringing of the present suit. 

This is not a suit brought in equity to complete a partition 
which the parties had agreed to and acquiesced under for a 
length of time, and to give to each party a title in severalty 
to the portion of land, by that agreement allotted to him; but 
it is an action at law brought to recover that part of the land 
which the plaintiffs say was allotted to them by the partition 
set forth in the case. If the partition is not valid under the 
act of Assembly, is it valid at a partition made by‘consent of 
the tenants in common? 

It is said that partition at common law might be made by 

tenants in common parol, with a feoffment, or any 
(532) written instrument evidencing the partition. That 

may be admitted; but it cannot be admitted that it 
could not be done by parol without livery of seisin, because 
tenants in common have several freeholds, and when one con: 
veys to the other without deed at common law, it was neces- 
sary that livery of seisin should be made. In the present case 
that is not pretended to have been done. And, indeed, it is 
questionable whether it would be valid if admitted to have 
been done, because the act of 1715 (Rev., chap. 7) seems to 
have pointed out the mode to be observed in conveying lands, 
and the act of 1778 (Rev., chap. 133) adopts so much of the 
common law as was in use before that time. Buc on this part. 
of the case I give no opinion. yu 

" But it is said that each tenant in common in this case, ‘has 
been long possessed of the part allotted to him under thetpar- 
tition, and has so long acquiesced in the possession of (3 wh? of 
the other tenants in common. Admitting that to be the, Mage, 
it is to be observed that they are all heirs of the same ankéston, 
and each has a right to the possession of the whole, an "the 
possession of one cannot be considered as adverse to the paos- 
session of the others. (Co. Litt., 242; Lit., sec. 396, 397; 1 
Salk., 142, 423.) Their title is the same, and their possession 
is the same under that title. 

The ease states that the commissioners (not sworn, and un- 
.uthorized to act on that account) calculated and made the 
plot, as laid down in their report and in their survey, sent as 
part of the ease in the black lines, but did not run or mark the 
dividing lines, or either of them. Laying their common title 
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derived from their common ancestor out of the case, this par- 
tition on paper, made by strangers unauthorized to make it, 
would not be a color of title to any possession, however ad- 


verse. 


Per Curiam.—Let the judgment below be affirmed. 








THOMAS L. COWAN* v. WILLIAM DAVIDSON. 
(533) From Rowan. 


1. Where it was agreed to abide by the decision of the Supreme 
Court, upon a case stated, an averment of a breach of that 
agreement was supported by proof of the decision of the Su- 
preme Court, upon a consideration of the whole case, although 
the judgment of that Court was not final, but a new trial was 
granted. 

2. The case of Davidson vy. Beard, 9 N. C., 520, approved by HAtt, 


Judge. 


This was an action of assumpsit upon the following written 
agreement: 


“The understanding between Messrs. Thomas L. Cowan and 
William Davidson, relative to certain executions of Mr. Cowan’s 
levied on certain negroes, upon which Mr. Davidson has a mortgage: 
It is agreed that if the lien of either of Cowan’s executions binds the 
property, notwithstanding the mortgage, then Mr. Davidson is_ to 
pay:offiand discharge the executions creating such lien; if the mort- 
gage ibe. invalid then Mr. Davidson is to surrender the negroes to the 
sheriff df Rowan to be sold under the executions. If Messrs. A. 
Henflerson and J. Martin disagree in their opinion, then a case 
agreed,.is to be submitted to a judge, with liberty for either party to 
apyea to the Supreme Court.—April 26th, 1821. 

! $—The above stipulations, it is agreed, shall extend and 
enure to all executions now out and unsatisfied.” 


The plaintiff averred that Messrs. Martry and Henperson 
had disagreed that a case had been stated for the opinion of 
the Supreme Court, that the decision of the Superior Court 
was in his favor, and that the defendant had refused to abide 





* This case was decided at the last term of this Court, but was 
omitted in its proper place. The reporter was reminded of it by the 
case of Hargrave v. Davidson, which follows. 
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by the decision, either by paying the plaintiff the amounts 
of his executions, or by surrendering the negroes to be sold. 


Plea—general issue. 


On the trial the plaintiff proved that Messrs. HenpERson 
and Marty, having disagreed in opinion, the case of 
(534) Davidson v. Beard (reported, 9 N. C., 520), was pre- 
pared to obtain that of the Supreme Court. He then 
produced a certified copy of the record of that cause in the Su- 
preme Court, and proved the amount of his judgments against 
McCulloch. The defendant proved that after the new trial 
which was granted in the Supreme Court in the case of 
Davidson v. Beard, that case was remanded to the Superior 
Court of Mecklenburg, and was still on the docket of that 
Court. For him it was contended that the case of Davidson 
v. Beard, being decided on a motion for a new trial, was not 
a final decision of the main question between him and the 
plaintiff. 

His Honor, Judge Donnext, instructed the jury that if the 
ease of Davidson v. Beard was intended by the parties to be 
the case prepared for the Supreme Court under the contract, 
and if it contained the points in controversy between them, 
it was not material that in form the judgment of that Court 
should be final in that suit. 

A verdict was returned for the plaintiff, and the defendant 


appealed. 


Harr, Judge.—As far as I am capable of understanding 
the question litigated between the parties, it is this: Whether 
the mortgage under which the defendant claimed, or the -exe- 
cutions, under which the plaintiff claimed the negroes levied 
upon, gave the preferable title. It has been decided in 
Davidson v. Beard (9 N. C., 520), the decision in which suit, 
it appears, was to decide the controversy between the parties, 
that the execution levied on the slaves gave a preferable right 
to any claimed by the defendant under the unregistered mort- 
gage. It is true, that a new trial was granted in that case, as 
the consequence of that opinion; but the question of law was 
campletely settled, as it was decided upon a case agreed. Of 
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this opinion was the judge below, and I think the rule for a 
new trial against that opinion ought to be discharged. 
(535) It may have been the case, or it may be the case, if 
the former suit has not yet been decided, that the 
judge on the second trial may give an opinion in favor of the 
rights claimed under the mortgage; but such opinion is sub- 
ject to the opposite party’s right of appeal to this Court, where 
the law of the case has been otherwise held, as before stated. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 








WILLIAM HARGRAVE vy. WILLIAM DAVIDSON. 


From Iredell. 


Where an agreement in writing is made, and one of the contracting 
parties and a third person agree by parol that its stipulations 
shall extend to them, in an action between the two last, the 
written agreement is competent evidence, and may be connected 
with that on which the action is brought by parol testimony. 


This was an action of assumpsit, in many respects similar 
to that of Cowan v. Davidson. (Ante, p. 533.) The plaintiff 
declared for the breach of an express agreement by the de- 
fendant either to pay the amount of a judgment obtained by 
the plaintiff against one McCulloch, or to surrender certain 
negroes of McCulloch, on which he, the defendant, had a 
mortgage, and permit the sheriff to sell them, in satisfaction of 
an execution on that judgment. The defendant pleaded the 
general issue, and the statute of limitations. To the latter 
plea the plaintiff replied a former suit for the same breach, a 
nonsuit therein, and that the present action was commenced 
within a year and a day after the judgment of nonsuit in the 
first. 

Upon the issue on the first plea, the plaintiff produced the 

written agreement, a copy of which has been given in 

(536) the case of Cowan v. Davidson, and offered to prove 

that when that agreement was signed he was present 

and consented thereto, and that an execution on his judgment 

against McCulloch was then in the hands of the sheriff, and 
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was in all respects equally binding upon the property mort- 
gaged to the defendant, as those in favor of Cowan. The 
counsel for the defendant objected to this testimony, insisting 
that as the plaintiff’s name was not inserted in the body of the 
agreement, he was no party thereto, and that the testimony, 
if received, would vary or explain the written contract. The 
objection was overruled by his Honor, Judge Manevm, and 
the agreement was read to the jury. 

The plaintiff then proved a disagreement. in opinion be- 
tween Messrs. Henprrson and Martrn, and the making up of 
the case of Davidson v. Beard (9 N. C., 520), and further, 
that after the decision of the Supreme Court in that case, but 
before the commencement of the present action, that final 
judgment in that suit had been rendered against the plaintiff 
in the Superior Court of Mecklenburg. The plaintiff also 
fully supported his replication to the pin of the statute of 
limitations. 

Under the directions of his Honor, the jury returned a ver- 
dict for the plaintiff, and the defendant appealed. 


Gaston, for the defendant. 
Devereux, for the plaintiff. 


Rurrix, Judge.—The written agreement between Cowan 
and Dividson is not the agreement declared on by the plain- 
tiff; nor was it given in evidence, as the one entered into be- 
tween the parties to the present suit. We understand the case, 
that the plaintiff alleged that he and the defendant made a 
like agreement, not in writing, referring expressly to the 
written one. The sole purpose, then, of offering the letter in 

evidence was to show precisely the terms of the con- 
(537) tract between these parties. It was necessary evi- 

dence, as their parol agreement referred to the written 
one, and the latter was, therefore, the highest proof of the 
terms of the former. To connect them in this manner by 
parol testimony, there can be no objection. It is not varying, 
- nor even explaining the writing. It is simply proving that the 
plaintiff and defendant said: “We agree by word of mouth 
exactly as Mr. Cowan and Mr. Davidson have agreed on 
paper.” 
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Upon the contract thus ascertained, the Court put a con- 
struction at the last term in the suit brought on it by Cowan, 
which fully determined this. 

No objection is taken in this Court to the replication to the 
plea of the statute of limitations. Indeed, the Court could not 
hear an argument on it. The judgment must be affirmed. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 








SAMUEL VINES v. OBEDIENCE BROWNRIGG. 
From Greene. 


Where the jury do not respond to all the issues on the record their 
verdict is defective, and no judgment can be rendered on it. 


Detinue for sundry slaves, to which the defendant plead- 
ed—tirst, non detinet; second, a release; third, the statute of 
limitations. Issue was taken on the two first pleas, and to that 
of the statute of limitations the plaintiff replied a former suit 
and a nonsuit therein, and that the present action was com- 
menced within a year and a day. On this replication issue was 
taken by the defendant. The cause was tried before his 
Honor, Judge Donne, when the jury found “that the de- 

fendant does detain negroes, &c.(identifying them and 
(538) fixing their value); and they further find, that the 

statute of limitations is no bar, and they assess,” &e. 
Judgment was rendered according to the verdict, and the de- 
fendant appealed. 


Gaston, for the defendant, moved in arrest of judgment, 
because the jury did not respond to the issue joined on the re- 
plication to the plea of the statute of limitations. And upon 
this point the cause was argued. 


Mordecai, for the plaintiff. 


Rurrry, Judge.—The decision at the bar turned altogether 
upon the effect of the verdict as entered on the issue joined 
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on the plaintiff's replication to the plea of the statute of limi- 
tations. It certainly is very badly expressed, and much as we 
are disposed to make every inference to support verdicts, we 
might have found much difficulty in doing so here, were the 
ease depending on that point only. But there is another ob- 
jection apparent on the record, which was overlooked by the 
counsel, and which is decisive, without expressing any opinion 
on the former. One of the defendant’s pleas is a release, on 
which an issue was joined. To that the jury has not made, 
nor attempted to make, any response. The verdict is, there- 
fore, so defective, that no judgment can be given, and there 
must be a venire de novo. 


Per Curiam.—Let the judgment below be reversed, and a 
venire facias de novo issue. 


Approved. Gaskill vy. King, 34 N. C., 211. 








RICHARD MITCHELL vy. JAMES DURHAM. 
From Person. 


For a mere non-feasance by a deputy, without any wrongful act, an 
action must be brought against the principal. 


Case, in which the plaintiff declared—first, for a breach of 

duty by the defendant, as the agent of the plaintiff; second, 

for a neglect of the defendant in the discharge of his 

(539) duty as a constable; third, for a similar neglect in the 

discharge of his duty as a deputy sheriff. The pleas 

were not guilty, and accord and satisfaction. The jury found 

“all the issues in favor of the plaintiff.” And the defendant 
appealed. 

A ease was made up in the Court below by his Honor, 
Judge SrraNGE, upon a motion for a new trial, which it is un- 
necessary to state, as Winston, for the defendant, in this 
Court, moved in arrest of judgment, because the verdict was 
general, and the third count in the declaration was defective, 
inasmuch as a deputy is not liable for a non-feasance, the rule 
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being respondeat superior. For this, he cited Cameron vy. 
Reynolds (Cowp., 403). 


No counsel appeared for the plaintiff. 





Rurriy, Judge.—The instructions to the jury are now out 
of the case, by the counsel for the defendant moving in arrest 
of judgment, and thereby abandoning the rule for a new trial. 

The ground of the motion in this Court is that the count 
charging the defendant as deputy sheriff is bad. The case 
cited in argument (Cameron v. Reynolds, Cowp., 403), be- 
sides many others, does undoubtedly show that for a mere non- 
feasance, without any wrongful act done by the deputy, the 
action must be against the principal, and not the deputy. 

The rule, too, is so perfectly established as not to require 
an authority that in civil cases (though it is otherwise in crimi- 
nal), if a general verdict is given on several counts, of which 
one is bed, there cannot be judgment; because the Court can- 
not sav te which the evidence referred. The plaintiff ought 
to have withdrawn his evidence on the defective count, or 
moved the Court to enter the verdict, or to amend it, so as to 

make it refer to the good parts of the declaration, if 
(540) the evidence would have justified the Court. 


Per Curiam.—Let the judgment below be reversed, and 
judgment arrested. 


Approved. Jones v. Palmer, 83 N. C., 308. 








JOHN JONES v. JAMES MILLS. 
From Jones. 


In an action for seducing a colored apprentice, bound by the County 
Court, the defendant cannot avail himself of any defect in the 
bond required by the act of 1801 (Rev. chap. 583), not to remove 
the apprentice out of the county, nor of the fact that no such 
bond has been executed. 


Case, for seducing from the service of the plaintiff two col- 
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ored boys, who were bound to him by the County Court of 
Jones. The plaintiff having made out his case by proof of 
the indentures and of the actual service of the apprentices, 
the defendant produced a blank paper, signed by the plaintiff 
and two sureties, intended for the bond required by the act 
of 1801, which requires persons to whom children of color are 
bound not to remove such apprentices from the county where 
they are bound, and proved that this was the only compliance 
by the plaintiff ‘with the requisitions of that act. 

His Honor, Judge Donnett, charged the jury that as the 
plaintiff had executed the indentures of apprenticeship and 
taken the boys under his care, the indentures were obligatory 
upon him, although he had not given bond, as required by the 
act of 1801, and that the defendant, who was a stranger, could 
not avail himself of any irrregularity or defect in the bond, as 
a denfence to this action. 

A verdict was returned for the plaintiff, and the defendant 
appealed. 


No counsel appeared for either party in this Court. 


Hatt, Judge.—The judge was certainly correct in stating 
to the jury that as the apprentices were regularly 
(541) bound out to the plaintiff by indentures regularly ex- 
ecuted by the plaintiff and the presiding magistrate, 
according to the act of 1762 (Rev., chap. 69), the defendant 
was not at liberty in his defence to avail himself of any defect 
in the bond required by the act of 1801. (Rev., chap. 583.) 
Taking it for granted that the bond under the latter act is so 
defective that it is not obligatory upon. the obligors, the case 
then stands as if no such bond was given. It is, then, the 
duty of the Court to notify the master of the apprentices 
to appear and give bond and security in the sum of 250 pounds 
not to remove such apprentices out of said county. In case 
default is made by not giving such bond, it then becomes the 
duty of the Court to bind such apprentices to some other per- 
son. But whilst the original indentures are in force, and be- 
fore such bond is given, the apprentices are not to be consid- 
ered as turned loose, and fit subjects to be seduced and em- 
ployed by any stranger that thinks proper to interfere. On 
him there is not obligation to do them justice. 
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Per Curiam.—Let the judgment of the Court below be 
affirmed. - 








‘THOMAS H. SMITH et al. v. ROBERT TUCKER. 


From Stokes. 


1 Slaves were, before the act of 1823 (Rev. chap. 1211), by deed lim- 
ited to a woman “and her children at present living and those 
she may hereafter have, to have, &c., to her in manner afore- 
said, for life, and afterwards to her present children, and any 
which may hereafter be born.” Held, that the limitations be- 
ing in succession, the mother took the whole interest. 

2. Held, also, that if the deed had been executed in a State where 
such limitations of slaves are valid, they would have been sup- 


ported here. 


Detinue for several slaves. The defendant pleaded the gen- 
eral issue, and the cause was tried before his Honor, Judge 
Srranee. The plaintiffs were the children of Eleanor 

(542) Smith, mentioned in the following deed: 


“State of Virginia, Mecklenburg County: 

“IXnow all men by these presents, that I, Robert Hyde, of the 
county, &c., for, and in consideration of the natural love and affec- 
tion I bear to Eleanor Smith, my sister, and her children by her 
present husband, James Smith, and which she may hereafter have, 
have this day granted, given and transferred to my said sister and 
her children, at present living, and those she may hereafter have, 
the following property (setting forth the negroes claimed in this ac- 
tion) to have and to hold the before-mentioned property, to her, the 
said Eleanor, in manner and form aforesaid, for and during her life, 
and afterwards to her present children, and any which may here- 
after be born of the said marriage, and which may be living at the 
time of her death, to be divided among them in equal portions, to 
them and their heirs forever. In witness whereof,” &c. 


No evidence of title, except this deed, was offered by the 
plaintiff, and his Honor, being of opinion that the mother, 
Eleanor Smith, took the whole interest in the slaves, and that 
the plaintiffs had no title as tenants in common with their 
mother, a nonsuit was entered, and the plaintiffs appealed. 


The case was submitted without argument by Nash, for 


the plaintiffs. 
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No counsel appeared for the defendant. 


Rorriy, Judge.—The construction of the deed under which 
the plaintiffs claim is settled in our law. _ Upon the whole 
deed, the donees take in succession. The limitations over are 
unquestionably void. The construction may be varied by 
the law of another State in which it was executed. If it was 
executed in Virginia, the plaintiff should have proved the 
fact and the law of Virginia. -It may be and probably is the 
law in that State that remainders in slaves after a life estate 
are valid, as they are known to certain purposes to have been 
part of the realty. But, if it be so, the burden of making it 

appear rested on the plaintiffs, and in the absence of 
(543) such evidence, the opinion of the Court below is cor- 
rect. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 








THE STATE v. CHARITY, a Slave. 
From Orange. 


1. On an indictment against a slave for a capital offence the master 


cannot be compelled to testify. 
2. If the master waives his privilege, has not the slave a right to 
object to evidence of confessions made to the master? Qu.? 


The prisoner was indicted for the murder of her own child, 
and was tried before his Honor, Judge Srraner. 

On the trial, the master was offered by.the prosecution to 
prove the confession of the prisoner. This was objected to 
by the master and by the prisoner; but the objection was over- 
ruled, and the witness examined. 

The prisoner was convicted and appealed to this Court. 


The question was argued by Nash, for the prisoner, and by 
the Attorney-General, for the State. 


Rvrrry, Judge.—I do not know that the question made in 
this case has ever arisen before in this State. Nor have I been 
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able to find a decision of it in any of our sister States. It must 
be decided, therefore, on general principles. 
It is a fundamental rule of evidence at common law that 
a party to a suit, or one directly interested in the result, is 
not competent to testify on the ‘side of his interest, nor can 
he be compelled to testify against it. This rule less frequently 
applies to public prosecutions than to civil actions, because it 
cannot often happen that private rights are directly involved, 
or can be consequentially affected by verdicts or in- 
(544) dictments. But when they are, the rule prevails in 
one case as well as the other, subject to a few certain 
exceptions of necessity or statute provision; as in the cases of 
violence on the wife, or of a witness who is entitled to a re- 
ward, on a conviction of the offender upon his testimony. But 
in other instances, there is no distinction between the effect 
of a direct interest in criminal or civil cases. A wife cannot 
testify for one who is co-defendant with her husband upon an 
indictment for a riot or conspiracy. A prosecutor, or his wife, 
cannot give evidence in an indictment for forcible entry, un- 
der the statutes of Henry and James. One charged as acces- 
sory, cannot be a witness for the principal; and other like 
cases. This has never been carried so far as to embrace heirs 
apparent, or in tail, or remainder-men, or masters of appren- 
tices. In the former cases, the interest is too uncertain and re- 
mote; in the latter, there is no legal interest, because there is 
no property. But in the case of master and slave, the interest 
is direct and immediate. The whole property in the slave is 
in jeopardy, and the master is liable for the costs in case of a 
conviction. He is not, it is true, party to the record in the 
sense of reversing the judgment for any irregularity in giving 
him notice, which i is a collateral matter within the discretion 
of the Court, as to the time and mode of proceeding. But his 
interests are essentially at stake, as much as the life of the 
slave is. The rule of exclusion or protection, on the score of 
interest, must apply in all cases alike, because it is drawn from 
the known general frailty of our species. The evidence of an 
interested witness is rejected, because we cannot have confi- 
dence that men in general in that state will tell the truth and 
the whole truth. The temptation is too strong for men to be 
exposed to it, and the danger of a jury being misled is too 
great. This applies equally to all cases. I think, there 
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(545) fore, that a master cannot be a witness for his 
slave. It follows that he ought not to be forced on the 
/_s other side. ; 
>. @ But this suggests another difficulty. The privilege not to yt 
i testify, upon the ground of interest, is that of the master, and “a 
» 7 not of the slave. It may be consequently waived by the 
. = former. He may himself prosecute and give evidence against 
f | his slave. And since that is certain, I have entertained the 
. a most serious scruples against interfering with this conviction. a 
‘ It cannot be presumed that the master would falsely and cor- 
e. } ruptly destroy his own property. His evidence on the side 
¥ of his interest may be suspected; but that against it cannot be 
a supposed to be the stronger than the truth would justify. If a 
. & so, the prisoner can have no,cause to complain. And could 
. i I separate her rights from hose of the witness, I would do so, 
and let the verdict stand. But they are so connected that jus- 
tice cannot be done to the master without giving the slave the 
benefit of it. We cannot restore him his property, without 
yielding her another trial for her life; nor reverse the judg- 
cE i ment for the costs, without reversing it altogether. I there- 
» i fore conclude, with much hesitation, that as the master did 
4 object to be sworn, there rust be a new trial. 
When I speak of the power of the master to waive his privi- 
lege and give testimony, I weuld not be understood as put- 
> o ting the slave’s life in the master’s hands and resting it on 
his merey. I allude to testimony, to facts within his knowl- 
edge. When he is called to confessions, a different state of 
. | the case may arise, in which the privilege will be that of the 
prisoner. The confessions may have been made in reference 
to defence, and as instructions for conducting it; or being to 
the master, may or may not be of that voluntary character 
which the law, not less in wisdom than humanity, requires. 
Upon those points not the slightest intimatiom of opinion is 
now intended; for there is not a little difficulty in them, and 
this case does not require a decision upon them. The 
(546 ) exception of the prisoner does not present an objection 
to the evidence upon either of these grounds; and 
therefore this Court must take it that none existed in point of 1 
fact; that the confessions were made freely, and not with a ; 
view to defence. b: 
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Hatt, Judge.—The question submitted to the Court is one 
of a complex nature. The rights of the State, of the master, 
and of the slave, are involved in it. If the offence charged in 
the indictment has been committed, the State is entitled to re- 
dress by the legal conviction and punishment of the slave. In 
such case, the master must submit to the loss of the slave, and 
the slave must submit to her fate. But it is necessary to en- 
quire whether the rights of either have been violated. 

First, with respect to the rights of the master. It is a rule 
of evidence that a party to a suit cannot be admitted or com- 
pelled to give evidence in it, because he is directly interested 
in the issue of it. The trial throws directly upon him a loss 
or a benefit. He is, therefore, on the score of interest, alto- 
gether excluded from giving evidence. It may be taken in 
the present case that the master 1s not a party in form to the 
proceeding. But he is substantially so. He has as great an 
interest in the issue as if it was made up in an action of detinue 
to which he was a party. The conviction of the slave is a 
judgment against him to the amount of her value. In addi- 
tion to this, he is made liable by the act of 1793 (Rev., chap. 
381), for the costs of the prosecution; provided the slave, if 
a free person, would be liable for them. And there is no 
doubt that she would be liable upon conviction. I therefore 
think that the master was so much interested in the case that 
he ought not to have been examined as a witness when ob- 
jected to by himself. The objection, however, is personal to 
the master. It cannot be taken by the slave. As to her, the 
evidence was legal. But to rectify the error as to the master, 

a new trial must be awarded. As to the rights of the 
(547) slave, were the master to forego his interest and volun- 

tarily give evidence against her, I am inclined to think 
that she might legally object to his giving in evidence any of 
her confessiofis made to him, because by the act of 1793 
(Rev., chap. 381), he is authorized to defend her; and because 
she is his slave, and by various means, against which slavery 
could make but little resistance, he might exact from her 
any confessions he pleased. But upon this part of the case I 
give no opinion. 


Henperson, Chief Justice—My concurrence in the opin- 
ion of the Court in excluding the master on the ground of 
. 
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interest, is so feeble that it almost amounts to a dissent. 
Where pecuniary interest only is at stake, to exclude a wit- 
ness on the score of interest, however small, is applying a scale 
of morality to our nature sufficiently humiliating. But, where 
the life or death of a fellow-being is to be the result of the 
trial, to exclude a witness because he may have a pecuniary 
interest, either in preserving or in taking the life of the ac- 
cused, is attributing to us, frail as we know ourselves to be, 
more depravity than we are willing, I think, to admit. And 
the rule, as laid down by the Court, as I understand it, ex- 
cludes the master on the same ground—that of interest—from 
becoming a witness for his slave; for the rule must be mutual. 
If he cannot be compelled to give evidence against his slave, 
because he has an interest in his acquittal, he cannot, if he 
wishes, or, rather, is willing, give evidence for the slave on the 
same ground. I shall rather suppose that the interest at stake, 
being so entirely different from that which is brought forward 
to protect the witness from giving evidence, or to exclude him, 
if willing, is not to be weighed in the same balances with mere 
pecuniary interest. It is so transcendent in its nature that its 
weight is not to be ascertained by mere money balances. Cases 

are to be found in which witnesses were objected to on 
(548) the score of interest in procuring convictions for the 

sake of reward. They were admitted, because it was 
said that the statute giving the reward contemplated them as 
good witnesses, for the reward is given on condition that they 
give, or procured to be given, material evidence on the trial. 
There are other eases of interest arising under a statute giving 
them advantages in which the statute renders them compe- 
tent. But I know of no ease of life and death where the in- 
terest excluded a witness. These statute cases did not require 
a further investigation of the principle of the rule of exclu- 
sion. They were admitted, not excluded. These different 
kinds of interest were not thrown into the opposite seales of 
the same balance. I consider indictments under the statutes 
ot forcible entries and detainers as mere civil suits, and the 
decisions under them as made in civil causes. For the prose- 
eutor, if successful, obtains a writ of restitution. I am in- 
clined to think, but I am by no means satisfied, that the mas- 
ter is a good witness for his slave, and if so, may be compelled 
to give evidence against him; that is, as to acts, but not as to 
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confessions; and more particularly, as to those made in refer- 
ence to defence. But I think that they ought to be excluded 
in all case of confessions. The master has an almost absolute 
control over both the body and mind of his slave. The mas- 
ter’s will is the slave’s will. All his acts, all his sayings, are 
made with a view to propitiate his master. His confessions 
are made, not from a love of truth, not from a sense of duty, 
not to speak a falsehood, but to please his master; and it is in 
vain that his master tells him to speak the truth, and conceals 
from him how he wishes the question answered. The slave 
will ascertain, or which is the same thing, think that he has 
ascertained, the wishes of his master, and mould his answer 
accordingly. We, therefore, more often get the wishes of the 
master, or the slave’s belief of his wishes, than the truth. And 

this is so often the case that the public justice of the 
(549) country requires that they should be altogether ex- 

cluded. Confessions made to propitiate the good opin- 
ion of the goaler, or to avert harsh treatment, are excluded 
upon the same principle. I think the case of the master and 
slave much stronger. The power of the goaler is temporary 
and limited; that of the master permanent and almost unlim- 
ited. The public justice of the country loses but little by ex- 
cluding these confessions; for confessions of all kinds are very 
questionable guides to truth. In crimes of any magnitude 
they seldom speak the truth. But, if I should be entirely 
mistaken as regards the slaves’ confessions in general, I think 
that confessions made in reference to defence certainly cannot 
be received, for the master from his situation, from the duties 
which the legislature have imposed on him, is the guardian 
and defender of his slave. It is a moral duty of the highest 
grade to see that no injustice is done him. The relation sub- 
sisting between them imposes upon him a load of obligations, 
and he should not be prmitted, even if willing, to disregard 
them. He is the midium of communication with the counsel 
in Court; and a fair and free defence cannot be made if this 
confidence is permitted to be violated. In the present case, it 
does not appear what was the object in making the confession. 
In common cases, the party must bring his case within the 
law, as if this question regarded the evidence of one who was 
an attorney, it must be stated that the disclosure related to a 
case in which he acted as the counsel of him who made the 
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confession, and that it related to the cause. In this case I 
think it is different. Prima facie the confession was made 
in reference to defence or protection, for the master is the 
perpetual defender and protector of his slave. And if it did 
not relate to defence or protection, it should be shown on the 
other side; at least, in a case of such magnitude to the prisoner, 

I should be unwilling to consider it as made with a 
(550) different intent, unless proved to be so. 


Per Curiam.—Let the judgment of the Court below be 
reversed, and a new trial granted. 








THE STATE y. JOB S. CHERRY et al. 
From Martin. 


1. In appeals from the County to the Superior Court the latter does 
not inquire whether the former had sufficient evidence to jus- 
tify the judgment, but is confined to evidence produced before 
itself. 

2. So, likewise, in a proceeding upon a record of the County Court, 
the Superior Court cannot inquire whether the record ought to 
have been made up, but simply whether it was made up. 


38. Where the record of a scire facias on a recognizance taken in the 
County Court, and the record of the recognizance itself differed, 
and after an appeal to the Superior Court, the County Court 
amended the entry of the recognizance, it was held to be proper. 


This was a scire facias, originally brought in the County 
Court, upon a recognizance entered into in that Court. The 
scire facias set forth a recognizance entered into at December 
term, 1828, for the appearance of the defendant, Cherry, at 
the ensuing March term. Plea—nul tiel record and issue. 
After a judgment in the County Court for the State, the case 
was transferred to the Superior Court by the appeal of the 
defendants. 

The copy of the record transmitted to the Supreme Court 
contained a copy of a recognizance for $200, entitled, “In the 


County Court of Law, ———, 1828,” for the appearance of 
Cherry, “at March term,” and stated to be “entered into and 
taken in open Court, ————, 1828,” and also an entry made 
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at December term, 1828, as follows: “Job S. Cherry, &c., re- 
cognized in the sum of $200, for the appearance of Job S 

Cherry at the next term of this Court, on the second 
(551) Monday of March, then and there,” &c. 

In the Superior Court, upon the motion of the At- 
torney-General and a suggestion of diminution, a certiorari 
issued to the County Court, to which a return was made, That 
at April term, 1830, of the County Court, the following order 
was made: “Ordered by the Court, that a paper writing, pur- 
porting to be a recognizance between the State of North Caro- 
lina and Job S. Cherry, be amended, by adding thereto the 
words, ‘December term, Court of Pleas and Quarter Sessions,’ 
in the caption thereof, and the figures ‘1829,’ in the body 
thereof, and also, ‘December term, 1828,’ above the teste.” 


His Honor, Judge Danter, upon an inspection of the re- 
cord, and the return of the certiorari, affirmed the judgment 
of the County Court, and the defendants appealed. 


Gaston, for the defendants. 
The Attorney-General, contra. 


Rurrry, Judge.—There is no ground for the objection that 
the Superior Court proceeded to the trial before any sufficient 
return to the certiorari. That writ was improperly issued, as 
there was no defect in the transcript of the appeal, but only 
in that of the recognizance. The latter is no part of the re- 
cord of the appeal, but is a distinet record, to be used as evi- 
dence on the trial of the appeal. The copy of that was not 
needed to bring the cause into the Superior Court. When 
the cause got there, it was necessary proof. If the Attorney- 
General had received a defective copy, or a defectively certi- 
fied copy, he was at full liberty to supply it by a new one with- 
out a certiorari. For ought we know, he did. The evidence 
on which the Court below acted is not stated in the case; and 

perhaps this Court ought, in strictness, to affirm the 
(552) judgment, without saying more, since we do not see 
the error. 

But if we are to take the recognizance, as stated in the 
transcript from the County Court, to be that used as evidence 
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in the Superior Court, it will remain to be considered whether 
it sustains the judgment. 

The scire facias alleges a recognizance entered into in Mar- 
tin County Court, at December term, 1828,-for the appearance 
of Cherry at March term, 1829, of the same Court. The cause 
now stands on the single issue of nul tiel record. In the tran- 
script two entries appear at December term, 1828. One of them 
made shortly on the docket of recognizances, thus: “Job 8. 
Cherry, &c., recognized in the sum of two hundred dollars 
each, for the appearance of Job 8. Cherry at the next term of 
this Court, on the second Monday of March next, &e. See 
recognizance.” The other inserted either on the general min- 
utes of the Court, or drawn up separately, purporting to be 
a formal recognizance, entered into in Martin “County Court 
of Law, 1828,” without saying at what term, and to be con- 
ditioned for Cherry’s appearance “at March term,” without 
saving of what year. At the foot it is certified by the clerk 
to have been entered in open Court. After the appeal from 
the County Court, that Court ordered this latter paper to be 
amended by inserting, “December term, 1828,” both in the 
caption and at the foot, as the time of acknowledgment, and 
“1829” in the body of it as the year, in the March term of 
which Cherry was to appear. 

It is objected, that without the amendments, the recogni- 
zance would not conform to the scire facias; that they could 
not be made; or if they could, not after appeal. In England, 
all reeognizances to the King are sued in the same Court. 


When forfeited, they are estreated and sent to the Exchequer. . 


The original goes, and it must then be perfect, because there 
is nothing i in that Court by which it can be amended; nor has 

the Court or magistrate who took it the power to 
(553) amend, since the record is beyond their control. But, 

when entered into before a magistrate in the county, 
he need not make up the record, technically speaking, at the 
time. He enters it in his book, and afterwards draws it out 
on parchment and files it in the proper Court. Yet it is a 
matter of record, by relation, from the time it was acknowl- 
edged. (1 Chitty’s C. L., 72.) Some person must be en- 
trusted with such duties; and the law supposes the integrity 
and responsibility of its judicial magistrates a sufficient war- 
rant that the record, as made up, will speak the truth. It can- 
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not be supposed that the note of it “in the book” of the magis- 
trate contains. a full copy of the recognizance, as afterwards 
engrossed on parchment. Yet, being made up, it is a record, 
and no averment can be made against it. It cannot be alleged 
that the party never entered into a recognizance, nor that, hs 
made up, it varies from the original note of it. Until the 
migistrate parts finally from it, he may give it what form he 
likes, and he may rightfully give it any form consistent with 
the truth. After the filing of it, he cannot, either in England, 
o1 this State, alter it, for it has gone from him. 

But this is not the case with recognizances acknowledged 
in our Courts. They are not commonly to be originally pro- 
ceeded on in another Court, but only in that which takes them. 
They are not made up in separate parchments, but notes of 
them are made on the minutes. As they are not contracts 
executed by the parties, such notes are sufficient, and from 
them formal recognizances may be drawn out at any time. If 
suits on them be removed to another Court by appeal, the 
original recognizance, as a distinct record enrolled by itself, 
is not sent up. Our law knows no method of removing the 
original reecrd from one Court to another. Copies are used. 
If a defective transcript has been made, or the recognizance 
itself defectively drawn up from the note, there is no reason 

why the Court should not supply the latter defect by 
(554) having it truly and in legal form engrossed, and the 

clerk the former by giving a new copy. Neither is an 
original, but both purport to be copies. Another Court can- 
not know that a copy sent to them is not a true copy. The 
transcript is to them the record, and is conclusive evidence. If 
at first it was defective, it makes no difference; for the appel- 
late Court does not enquire what reason the first Court acted 
on; but whether sufficient evidence is before itself upon a 
trial de novo. One Court cannot falsify the record of another 
Court, and for that purpose look at a variance between the 
recognizance as made up and certified, and the original note of 
it. The Superior Court cannot enquire whether the County 
Court ought to have made up such a record, but whether it did 
make it up. A record states the matters of fact which occur 
in Court. Only that Court in which they oceur can know 
what they are. If the clerk makes a slip in drawing it up de- 
fectively, or does it falsely, as by inserting a different sum 
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that the Court, the whole record being still with them, may “g 
S| have it properly enrolled, by reference to the first note of it, 
‘@  _ isa position which is proved by the stating of it. Justice to ee 
r. all persons requires such a power, and the exercise of it. The 4 
probity of the judge is our assurance in this, as in other cases, i 
of the verity of our judicial proceedings. If it can be done k 
before an appeal, it may be afterwards. Amendments are es 
ee. constantly allowed after error, to which effect numerous cases 
- o are collected in a late edition of Tidd’s Practice, p. 770, and 
 F the Court of error often waits, even for the amendment to be 
gy made in the Court below. I conclude that there was nothing : 
improper either in the amendments, or the time of making : 
them. 
But if there were, their propriety could not be questioned , oa 
in a collateral proceeding. This is not an appeal from the a 
order of amendment, but from a judgment in a suit 
(555) on the recognizance. Though had it been the former, 


is entered into sufficiently appears by its being entered as of a 
particular term. The entry itself is evidence of that to the 


_ this Court could not help the defendants; for, as I have a 
. before said, one Court cannot alter or question the record of “4 
4 another as to matter of fact. * 
; Yet, if the amendment had not been made, the Court is of : 
, opinion that enough appeared. The time whén a recognizance x: 


Se ee 


Court taking it, and to another Court it appears, as many other Ay 
matters do, by a separate caption. The time of appearance is a 


expressly mentioned in the first note, set out in the transcript. 
Upon every point, therefore, the judgment below must be af- 
. | firmed. 


. Per Curiam.—Let the judgment of the Court below be 
ea affirmed. "3 


3 Approved. St. v. Reid, 18 N. C., 377. a 








THE STATE v. MATTHEW MILLS and JOHN KEESE. 






From Caswell. 


Where a prisoner was committed to the custody of the sheriff until 
he entered into a recognizance to keep the peace, and for his ap- 


[ 475 ] 






IN THE SUPREME COURT. |13 





Strate v. MILLs kT AL. 





pearance, it was held—HALL, Judge, dissentiente, and RuFFin, 
Judge, dubitante—that the sheriff was not a judicial officer au- 
thorized to take a recognizance. But the recognizance not be- 
ing taken by the sheriff as a judicial officer, but simply signed 
by the parties, and attested by him, without the addition of his 
office, it was held—HA tt, Judge, dissentiente—not to be a recog- 
nizance, but a simple obligation. 


At the spring term, 1827, of Caswell Superior Court, upon 
the usual affidavit, it was “ordered by the Court that the said 
John W. Grant be committed to the custody of the sheriff of 
this county, until he enters into recognizance in the sum of 

$2,000, and two sureties, each in the sum of $1,000 
(556) for his appearnce at the nexte term of this Court, then 

and there to answer, &c., and also to keep the peace to- 
wards,” &e. 

At the ensuing term of the Court the sheriff returned into 
Court the following instrument: 


“John W. Grant acknowledges himself justly indebted to the 
State of North Carolina in the sum of two thousand dollars, and 
Matthew Mills and John Keese, his sureties, in the sum of two 
thousand doliars, to be levied of their goods and chattels, lands and 
tenements. Nevertheless to be void, on condition that John W. 
Grant shall make his personal appearance, &c., shall also keep the 
peace, &c. Given under our hands and seals. j 

“JOHN W. GRANT, L. 8. 
“JOHN KEESE, L. 8. 
“MATTHEW WILLS, L. 8. 
“Teste—GEORGE WILLIAMSON, 
“THOMAS L. LEA.” 


4 


Keese, it having been suggested on the records of the Court 
that George Williamson was sheriff of Caswell county. The 
defendants pleaded nul tiel record, on which issue was taken 
by the State. 

His Honor, Judge Norwoop, rendered judgment for the 
defendants, and Mr. Solicitor-General Scott, in behalf of the 
State, appealed to this Court. 


A scire facias issued on this recognizance against Mills & 


The case was argued by the Attorney-General for the State, 
and by Winston, for the defendants. 


Rurrix, Judge.—Upon the principal question in this case, 
whether a sheriff can award process of the peace and take secu- 
[ 476] 





DECEMBER TERM, 1830. 





Srate v. MILLs ET AL. 





rity for it by way of recognizance, there seems to be great 
doubt. Most respectable writers, Sergeant Hawkins and Sir 
William Blackstone, express themselves in the affirmative; 
and yet, in other parts of their works, they lay down positions 
from which the contrary is to be inferred. It seems certain 
that the sheriff once possessed that authority, for his torn was 
a Court of record of extensive criminal jurisdiction, and it is 
incident to every judicial officer to take obligations of record. 
The power may also be imparted by statute to other magis- 

trates, who are not judges. It is in its nature, how- 
(557) ever, judicial, since its execution consists in making a 

record. This observation leads me now to remark that 
the obligation in this case cannot be valid, unless the sheriff, 
virtule officii, possesses the power. It cannot derive validity 
from any supposed authority conferred by the Court, which 
committed Grant to the sheriffs custody; for judicial powers 
cannot be delegated. 

The authority to bail in England on indictments was taken 
from the sheriff by the statute of 1 Edw., 4, chap. 2, which, 
with several others, speaks of the extortions and oppressions 
practiced by them, and transferred the jurisdiction of the 
offences, and by construction that of bailing, to the justices. 
From that time taking recognizances by sheriffs seems to have 
fallen into disuse, at least; whence a strong argument is drawh 
that the authority was annulled. In this State I never knew 
an instance before the present, nor, upon enquiry, have I been 
able to hear of one among the oldest of the profession. Our 
act of 1797 (Rev., chap. 474, sec. 4) gives authority to the 
sheriff and his deputy to “take bail in the nature of a recog- 
nizance,” upon a capias issued on indictment found. Before 
that time, all persons arrested were carried before justices of 
the peace to be bailed. The statute is a strong legislative de- 
claration that such power was not possessed before, and in its 
terms is confined to indictments found. Indeed, I am not 
aware that sheriffs in this State have any original judicial 
powers. Nor can they exercise any but upon writs, under 
which they preside at inquests, as in dower, ad quod damnum, 
and the like. Hawkins says that this power exists still. (P. 
@., book 2, chap. 8, sec. 4.) In Burghough v. Rosseter (2 
H. Bl., 418); it was held that he could not bail by obligation 
upon an indictment. Eyre, C. J., who thought he could, 
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admits that he cannot take a recognizance. (Id., 434.) Yet, 
Sergeant Williams thinks he can bail in this last way 
(558) (Posterne v. Hanson, 2 Saund., 59); while Mr. Chitty, 
after remarking that it has been supposed he may take 
a recognizance, but not a bond, says that he cannot, in any 
way, take on himself to let a prisoner at liberty on bail. (1 
Crim Law, 98.) Between authorities at once so respectable 
and conflicting, the Court will not assume to determine, unless 
it become. absolutely necessary in the cause; and then, not 
without farther investigation., I confess, for myself, that I 
am not satisfied either way, but I incline against the authority. 
My impression is founded on the non user in England for sev- 
eral centuries, and its total non user here; the act of 1797; 
the great danger of allowing the person having the custody 
of prisoners to judge of their offences, and determine the pro- 
priety of imprisoning them, and the sum in which they shall 
give bail; a power of the abuse of which magna charta, and 
sundry other English statutes, afford abundant evidence; and 
not the least, on the provisions of the habeas corpus act, which 
plainly supposes the cause of commitment to be set down.in a 
warrant in writing, to be returned with the prisoner; and on 
our act of 1715 (Rev., chap. 1), which enacts that no person 
shall be committed to prison for any criminal matter until ex- 
amination had before some magistrate, who shall admit the 
party to bail, if bailable, and shall record the examination—a 
function to which the sheriff is altogether incompetent. Still, 
I will not say that the sheriff cannot take security of the peace 
by recognizance, for this case may be decided without. It is, 
however, at least, so doubtful as to render it safest that he 
should not exercise the power. 
It is the opinion of the Court that this instrument is not 
a recognizance, but only an obligation in pais, because it only 
purports to be such. A recognizance is an obligation acknowl- 
edged of record before a Court, or some judicial officer, by 
whom it is drawn out and certified. It is not executed 
(559) by parties, but acknowledged by them. (1 Ch. Cr. 
Law, 72.) The official character of the person before 
whom it is acknowledged must appear, as that it was done 
in Court, or before A. B., a justice of the peace, or sheriff. 
(3 Burn’s Jus., 188.) The reason is that it may appear to be 
a record. It is not sufficient, therefore, that the person is an 
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officer competent to act, but he must state himself to be acting 
officially. Here, although the instrument begins with an ac- 
knowledgment of a debt by the parties in the third person, in 
the usual form of a recognizance it does not say before whom 


it is acknowledged, and it concludes in the common form of © 


bonds, “given under our hands and seals,” and it is signed and 
sealed as a deed. It is then attested by George Williamson 
and Thomas L. Lea, as individuals, the former being, as stated 
in the ease, the sheriff. What is to distinguish this instrument 
from other acts in pais? If this be a recognizance, then every 
obligation attested by a sheriff may be equally a record. His 
official character must be expressed in the act itself. The 
present bears every mark of not being one. This is not like 
the case of Siler v. Ward, where the act in itself purported to 
be one, which, in a private capacity, the person could not do, 
and could do in his judicial character. It was referred to the 
capacity, in which alone it could be done. Precisely the re- 
verse is the case here; and consequently, the contrary infer- 
ence is to be drawn. 


Henverson, Chief Justice, concurred. 


Hatt, Judge, dissentiente.—It is stated in Fitzherbert’s 
Natura Bremium, 79, that a sheriff is by the common law a 
conservator of the peace, and hath the keeping and custody 
of the county for the time he is sheriff; that he hath power 
by recognizance to bind-men to keep the peace, and that every- 
thing which they do by virtue of their commission ought to be 
taken as matter of record. (Haw., chap. 8, sec. 4; Bac. Ab. 

Justices of the Peace A, Sheriff L. Th. Co. Litt.,- 82, 
(560) note B; 1 Bl. Com., 343.) To these authorities that 

of Sir Edward Coke may be added in Cro. Ca., 26. 
When he was made sheriff, he took exception to the oath pro- 
posed to be administered to him, because part of the oath was 
that he should cause the statute of Winton and the statutes 
against rogues and vagabonds to be put in execution; when, in 
fact, the statute of Winton was altered, and the statutes 
against rogues and vagabonds were appointed to be executed 
by justices of the peace, not by the sheriff. It was answered 
by the Lord Keeper and judges that, although authority had 
been given to justices of the peace to put these statutes in exe- 
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cution, vet it doth not take away the sheriff's rights, who is 
the public conservator of the peace. 

Notwithstanding, by the statutes of 4 Ed., 3, chap. 2 and 1; 
Ed., 4, chap. 2, and other statutes, the sheriff’ s jurisdiction i in 
criminal cases is in a great measure taken away from him, and 
transferred to justices of the peace, yet he is still a sworn peace 
officer and conservator of the peace, the proper officer to serve 
process, and may take security of persons whom he is ordered 
to bail. 

It is stated in Natura Brevum (ubi supra), that the writ de 
securitate pacis originally issued from chancery, and was di- 
rected to the justices or the sheriff, commanding him to take 
security of the offender to keep the peace towards him, at 
whose instance it was issued. It is also laid down in the same 
book that if a man be condemned in trespass before justices of 
the peace, and be arrested and put into prison in the custody 
of the sheriff, he may sue a writ out of chancery to the sheriff 
that he take bail of him and set him at liberty. (Ibid., 250.) 
So the writ of mainprize was a writ directed to the sheriff, 
commanding him to take security for a person’s appearance, 
if bailable, although such a person might have been commit- 
ted by justices of the peace. (2 Hale, 142; 2 Haw., chap. 15, 
sec. 29, 30; Bac. Ab. Bail in crim. eases, A.) Where is the 

difference in taking bail in those cases, and the present 
(561) case under an order of the Superior Court, made for 

that purpose; a Court of the highest criminal jurisdic- 
tion known to the laws of the State? e 

It has been frequently ordered by the Superior Courts, 
when persons could not give bail in a bailable case, during 
the sitting of the Court, that a recognizance should be entered 
into in a cer tain sum before a justice or justices of the county, 
and that the sufficiency of the bail should be judged of by 
them. And in such case, the justices of the County Court 
might not have jurisdiction of the offence. In such ease the 
recognizance is takén altogether by virtue of the order of the 
Superior Court. The justices do not act in such cases ex 
officio, but they are conservators of the peace. They hold an 
office, which qualifies them to comply with the mandate. If it 
shall be said that the Attorney-General commonly gives his 
assent to such orders, my answer is that if the justices have 
not the power in law to comply with such order, his assent 
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would not give it. Potestas delegata non delegari potest. (1 
Bae. Ab., bail in crim. eases, B.) Chitty (1 Crim. Law, 97, 
8), says that since the sheriff's jurisdiction in criminal cases 
has been transferred to the justices of the peace, he has not 
in modern times exercised the power of bailing; that it is sup- 
posed he may take a recognizance. But he adds that it ap- 
pears from authorities that he cannot in any way take on him- 
self to set a prisoner at liberty on bail whom he once obtains 
in his custody. It is not necessary to examine that question 
here, because the sheriff has not taken upon himself to set the 
prisoner at large. He took the recognizance in consequence 
of the order of the Superior Court. In addition, it appears 
from the following authorities that the sheriff may take a 
recognizance: Posterne v. Hanson, 2 Saund., 59, b; Bengough 
v. Rossiter; 4 term, 505; S. C., 2 H. Bl, 418. The case there 
was that a capias issued upon an indictment for a mis- 

demeanor from the quarter sessions, and the sheriff 
(562) took a bond for the defendant’s appearance. It was 

held that he had no power to take a bond, but it was 
admitted in the case, as reported in Term Reports, that he 
might take a recognizance. 

Judge Haywood also says in his Justice (p. 244), that sher- 
iffs are vested with such power, but advises that the exercise 
of it should be left to the justices of the peace. 

By an act passed in the year 1797 (Rev., chap. 474), when 
a capias issues upon an indictment (if the offence is bailable), 
the sheriff is directed to take recognizance for the defendant’s 
appearance. Can it be doubted that a Court could issue a 
capias against a person to appear at the next Court to give 
security to keep the peace in case of a complaint made and 
properly supported by the oath of the party? If so, would 
not the sheriff, particularly if so directed by the Court, be at 
liberty to take a recognizance for the person’s appearance? If 
this would be right, it is the present case. The party was in 
the sheriff’s custody. He held him for his appearance at the 
next Court to give security to keep the peace. The only dif- 
ference is that the Court fixed the sum in which he should be 
bound, and did not leave it to the discretion of the sheriff. I 
cannot but think that this case, although there was no indict- 
ment against the defendant, comes within the equity of the 
act. : 
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But it is said that the recognizance in this case is not in 
form such a recognizance as the sheriff should take, provided 
he had the power to take it. The recognizance, as far as it re- 
lates to the defendants, appears to be good. It is true, the 
sheriff does not state that it was attested by him as sheriff. 
He merely signs his name to it; but it was known to the Court 
that he was sheriff, and it must be taken that he returned it 
to Court in that character. He had no authority to take it 
and return it in his private character; and it must be taken 

that he returned it in that character in which the law 
(563) required him to act. 

With respect to the circumstance that the recog- 
nizance was also attested by Thomas L. Lea, I can only re- 
mark that if it would be good without his attestation, it is not 
bad on that account. Utile per inutilia non vitiatur. 

Upon the two questions raised in this case—first, whether 
the sheriff had the power to take a recognizance, and second, 
whether it has been taken in due form—I am free to confess 
that I do not feel a perfect conviction that my opinion is cor- 
rect, and the less so as my brethren differ in opinion from . 
me. But the inclination of my mind is that the State is enti- 
tled to judgment. . 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 








THE STATE v. NEWELL JACKSON. 
From Surry. 


1. The act of 1823 (Rev. chap. 1193) directing the mode in which laws 
of other States shall be proved, is substantially complied with 
by a certificate under the hand and private seal of the Secretary 
of State, accompanied by a certificate of the Governor, under 
the seal of the State, as to the official character of the Sec- 
retary. . 

2. The existence of a foreign law is an inquiry for the jury; but that 
fact being ascertained, its construction and effect are questions 
to the Court. 

3. Where a question of law has been improperly left to the jury a 
new trial will not be awarded if the jury decided it correctly. 


The defendant was indicted for passing on the 26th day of 
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November, 1826, as genuine, with an intent to defraud one 
J. C., a counterfeit note, purporting to have been issued by 
the president and directors of the Bank of the State of South 
Carolina, knowing the same to be forged.” The note was for 
one hundred dollars, and was dated December 15, 1824. 
Upon the trial, the Solicitor offered in evidence a copy of 
the act incorporating the Bank of the State of South 
(564) Carolina, certified by the Secretary of this State, under 
his hand and private seal, together with a certificate 
of the Governor of this State, under the great seal of the offi- 
cial character of the Secretary. This testimony was objected 
to by the defendant, but was admitted by the Court. 

The copy thus certified did not contain the date of the pas- 
sage of the act,nor any captionof theday when, and place where 
it was passed. Upon which it was objected for the defendant 
that it did not appear that the Bank of the State of South 
Carolina was in existence, either at the time the bill purported 
to be dated, or at the time when it was alleged to have been 
passed by the defendant. But his Honor, Judge Maneum, 
informed the jury that if, upon an examination of the act of 
incorporation, they were satisfied that such a corporation as 
the Bank of the State of South Carolina existed, and that its 
existence commenced before the bill upon its face purported 
to have been issued, and continued till it was passed by the 
defendant, they ought to find a verdict for the State. 

Under this charge the defendant was convicted, and ap- 
pealed. 


No counsel appeared for the defendant. 
The Attorney-General, for the State. 


Rourrix, Judge.—Upon looking into the certificates of the 
Governor and Secretary of State to the copy of the statute 
of South Carolina, they seem to conform substantially to the 
provisions of the act of 1823. (Rev., 1193.) That of the 
latter is under his private seal, and the act so requires it. It 
adds further, that “the seal of the State shall be attached.” 
This cannot mean to the certificate of the Secretary, because 
it is before said that it shall be under his own seal, and because 
that officer has not the custody of the great seal. We 
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(565) cannot attribute any other meaning to it, than that the 
Governor shall annex it to the usual testimonial by 
himself of the official character of the Secretary of State. 

In copying the law of South Carolina, the Secretary has 
omitted the date of it, as appearing in the statute book. He 
does not seem to have been aware that all the acts of one ses- 
sion of the Legislature make but one statute, and that each 
particular law, as we now call them, is but a chapter of one 
statute, composed of the whole. The Secretary certainly need 
not copy all the acts of the session for the sake of one, within 
the meaning of the act of 1823. It is sufficient if he gives 
the particular chapter. But he may, and it is proper that he 
should prefix to each chapter, when needed, the general cap- 
tion of the whole, in which the day and place of passing it 
appear. That is a part of each chapter in this sense; for it ex- 
tends to the whole. 

The substance of the objection is that for want of such cap- 
tion, or other direct evidence, there was no proof that the 
statute had been passed, when the note purports to have been 
made—viz., the 15th of December, 1824, or when it was pass- 
ed by the prisoner. Certainly, the date of a statute, or its du- 
ration, cannot be shown by parol. The former is a part of 
the law itself, and must appear from it; the latter can be es- 
tablished only by that statute itself, if it contain an express 
limitation, or by a repealing statute. But it is not necessary 
that the time of its passage should be made to appear by the 
caption of the statute. It is sufficient if it appear in any part 
of it. It must be proved by the statute; but it may be express- 
ed either in the beginning or elsewhere; or may be collected 
by inference from express provisions. When passed, it re- 
mains in force until repealed, or the expiration of the time 
limited in the act. 

In the present case, there is an express limitation of the 
time to the year 1835; so that it was in force in 1824, if, in 
fact, it was passed before that time. That it was passed be- 

fore, is a necessary inference from another provision 
(566) in it, that certain officers should perform certain du- 
ties annually, until the year 1824. So that both the 
period at which the statute passed, and for which it continued 
in force do sufficiently appear in the present case. 
A doubt has suggested itself to the Court upon the effect of 
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its being left by the judge below to the jury to draw these 
inferences. We suppose that it was on the idea that foreign 
laws are facts, and that the jury alone could deal with them. 
The existence of a foreign law is a fact. The Court cannot ju- 
dicially know it, and therefore it must be proved; and the 
proot, like all other, necessarily goes to the jury. But when 
established, the meaning of the law, its construction and 
effect, is the province of the Court. It is a matter of profes- 
sional science, and as the terms of the law are taken to be as- 
certained by the jury, there is no necessity for imposing on 
them the burden of affixing a meaning to them, more than 
on our own statutes. It is the office of reason to put a con- 
struction on any given document, and therefore it naturally 
arranges itself among the duties of the judge. It is the opin- 
ion of thisCourt that the Court below erred in not deciding the 
question. In ordinary cases, the consequence would be a new 
irial. But in the present, the statute is spread out in the case, 
and it is thus made to appear to us that the jury have precisely 
adopted that interpretation which the Court ought to have 
given by way of instruction. The course of the judge gave 


the prisoner the benefit of the chance of a mistake of the jury. 
He cannot complain that they made no mistake. As, there- 
fore, it is manifest that the jury have administered the law 
correctly, there is no ground for a new trial. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 


Approved. Knight v. Wall, 19 N. C., 125; Moore v. 
Gwynn, 27 N. C., 187; St. v. Cheek, 35 N. C., 114; 
Hooper v. Moore, 50 N. C., 1380; Hilliard vy. Outlaw, 92 
N. C., 266. 








THE STATE v. SAM, a Slave. 
(567) From Rowan. 


1. An averment of the time when an offence was committed is un- 
necessary, unless the time is a constituent part of the offence. 
2. Such an averment is frequently made, where offences committed 
after a certain specified day are made criminal; or where the 
statute increases the punishment. But it seems that it is now 
in no case necessary. 
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The prisoner was indicted under the act of 1823 (Rev., 
chap. 1229), as follows. 







“The jurors, &c., present, that Sam, a person of color, &c., on, 
&c., with force and arms, in, &c., in and upon the body of one L. S&., 
a white female, in the peace, &c., violently and feloniously did make 
an assault, with intent to commit a rape upon the body of the said 
L. S., then and there did beat, &c., aginst the form of the statute.” 








After a conviction, the counsel for the prisoner filed an 
affidavit, and upon the facts disclosed therein moved for a new 
trial, upon the ground of surprise, which was refused by his 
Honor, Judge Srranae. 

| A motion in arrest of judgment was then made, because 

| the indictment did not charge the offence to have been com- 
mitted since the passage of the act or 1823. This motion was 

‘ overruled, and, judgment of death being pronounced, the 
prisoner appealed. 












Nash, for the prisoner. 






The Attorney-General, contra. 





Rurrrix, Judge-—When the time of doing an act consti- 
tutes its guilt, the indictment must expressly aver it, and so 
describe the time as to bring the case within the words of the 
statute, if the offence be one created by statute. As where it 
is made unlawful to do certain things between such a day and 

such another day of the year. The time not only en- 
(568) ters into the offence, but also into the description of it 

in the act; and therefore ought also to enter into the 
description of the indictment. 

Going on that reason, there are cases which require the 
same particularity in indictments framed on statutes, which 
make acts done after a specified day criminal, or increase the 
punishment. But this was always confined to recent statutes. 
And a respectable writer, Mr. Chitty (Cr. Law, 234), supposes 
that, though usual, it is now in no ease necessary. I should, 
indeed, think that in such a ease the conclusion, contra for- 
man statuti, did sufficiently aver that the fact was done after 
the day specified in the act itself, and that the verdict so 
affirmed. For, except in cases of description, the time stated 
need not be proved; and unless the evidence showed the com- 
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mission of the offence was subsequent to the day limited, the 
party would be entitled to an acquittal. The verdict of guilty, 
therefore, affirms not only that the fact has been done, but 
also that it was done, so as to be criminal within the staiute; 
that is to say, after its passage, or the day specified in it. And 
that such an averment does not enter into the description 
of the offence is clear from this: If it did, it must appear alike 
in all indictments drawn on any statute, ancient or modern. 
thus specifying a day. But all the books state that it nced not 
in the case of an ancient one. 

But clearly, the rule never went farther than to embrace 
eases arising on statutes which do in themselves designate a 
particular day after their passage, after which the act pro- 
hibited shall be an offence. It never did extend tu statutes 
making the act criminal immediately after the passage of the 
statute, or the general period at which all statutes go into 
operation. The time does not make a part of the offence, as 
described in the statute, and is material only so far as it shows 
the fact was perpetrated after the statute was in force, which 

is necessarily inferred from the verdict, and the aver- 
(569) ment that it was against the statute. Of this last kind, 

is the act of Assembly on which this indictment is 
drawn. 

We do not give any opinion upon the motion for a new 
trial, because it is founded altogether upon surmise, and of 
that the Court below is exclusively the judge. It is a matter 
of diseretion, with which this Court cannot interfere. 


Per Curiam.—Let the judgment of the Court below be 
affirmed. 





THE STATE v. TOM, a Slave. 
From Craven. 


1. A conspiracy to murder, unaccompanied by an intent to rebel or 
make insurrection, is within the meaning as well as the words 
of the act of 1802 (Rev. chap. 618) to prevent conspiracies and 
insurrections among slaves. 

2. On an indictment for conspiracy against two the acquittal of one 
is the acquittal of the other. : 
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The prisoner was indicted under the act of 1802( Rev., 
chap. 618), as follows: 


“The jurors, &c., that Donum, a slave, the property of E. S. B., 
Tom, a slave, the property of S. IF. (and six others), on, &c., at, &c., 
unlawfully did arm themselves with guns and fire-arms, and being 
so armed with guns and fire-arms as aforesaid, unlawfully did as- 
semble and meet together, and being so unlawfully assembled, &c., 
did then and there feloniously and wickedly consult, advise, and 
conspire, to rebel and make insurrection, contrary to the form of the 
statute, &c. 

“And the jurors, &c., do further present, that the said Tom, &c., 
the said Donum, &c. (and six others), afterwards, &c., did unlawfully 
arm themselves with guns and fire-arms, and being so armed, &c., 
did meet and assemble, &c., then and there feloniously and wickedly 
did plot and conspire the murder of one William Duncan, contrary to 
the form of the statute, &c.” 


Upon this indictment, Donum was first tried and aec- 
(570) quitted. 

On the trial of the prisoner no evidence was offered 
on the first count, The enquiry was confined solely to a plot, 
alleged to have been made between the prisoner and Donum 


to murder Duncan, without any ulterior views to an insurrec- 
tion. For the prisoner, the record of Donum’s acquittal was 
given in evidence, and his counsel contended that it required 
two persons to commit the crime charged, if the jury should 
think that the evidence inculpating the prisoner related only 
to a conspiracy with Donum, and with no other, then the re- 
cord of his acquittal was conclusive evidence that he was in- 
nocent, and they could not find the prisoner guilty. 


His Honor, Judge Donne t, instructed the jury that the 
record of Donum’s acquittal was not, upon this trial, conelu- 
sive, but was strong prima facie evidence that Donum was not 
guilty, so far as his guilt was a necessary fact in establishing 
that of the prisoner’s. That the prisoner could not be found 
guilty from the very nature of the charge, unless the jury 
were satisfied of the guilt of another of the persons charged 
in the indictment, as it required the concurrent guilt of two 
to commit the offence; and that, in giving to the record of 
Donum’s acquittal the full weight to which it was entitled, 
as the finding of another jury on the very point in issue, they 
should still be fully satisfied, from the whole evidence before 
them, of the guilt of the prisoner in plotting and conspiring 
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with Donum the murder of Duncan, then they might find 
him guilty. 

The prisoner was convicted, and judgment of death was 
pronounced, from which he appealed. 


Gaston, for the prisoner, moved for a new trial. 
1. For misdirection, as to the effect of the record of Do- 
num’s acquittal. 
2. Because the act of 1802 does not extend to a conspiracy, 
having no tendency to a rebellion or insurrection. And upon 
these two points the case was argued by him and the 
(571) Attorney-General in this Court. 


Rvurrry, Judge.—The words of the act of 1802 (Rev., chap. 
618), “If any number of slaves shall plot or conspire the mur- 
der of any person whatsoever, they shall suffer death,” upon 
which the second count of the indictment is drawn, do by 
themselves create a substantive offence. Arguments from the 
context have been urged to show that they are connected with 
the preceding words: “Shall conspire to rebel, or make insur- 
rection,” and that no conspiracy to murder is within the act, 
unless it have also for its object a change of the conspirator’s 
state of servitude. 

The Court certainly is not inclined to tear any part of a 
penal law from its context to make it more severe. If the ob- 
vious sense of particular words could be restrained by the 
general purview of the act, the Court would not feel at liberty, 
but bound to put the mildest interpretation on them. That 
would be to obey the words of the legislature in their true 
meaning; that is, as collected from all the words used. 

But we cannot disobey the plain mandate of a statute, ex- 
pressed in a distinet and substantive manner; unless, indeed, 
the context does show that the obvious sense is not the true 
sense. Here two different kinds of conspiracy are expressly 
and severally mentioned in the first section: “If any number 
of slaves shall conspire to rebel or make insurrection, or shall 
conspire or plot the murder of any person whatsoever.” The 
structure of the sentence makes the offences several. 

It has been said that as the act relates to offences committed 
by slaves, it embraces only such as are connected with their 
condition as such. That inference by no means follows. It 
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would be to suppose that the legislature would make no act 

criminal in a slave, which is not also criminal if done byafree 
person, unless it had a view to his enfranchisement, “h 

(572) and is contradicted by the acts regulating the trading 
of slaves, besides many others of police. 

Nor can the Court yield to the argument that the legisla- 
ture did not intend to apply a higher scale of morality to 
slaves than to free persons by making a bare conspiracy to 
murder, without a rebellious intent, a capital felony. That 
is a consideration not to be addressed to a Court, because it q 
does not aid in discovering the meaning of a law; but rather 4 
to the law-maker, in settling the policy of it. Yet it would 4 
seem obvious to either tribunal, that the more debased or 














licentious a class of society is, the more rigorous must be the 7 
penal rules of restraint. 
The second and third sections relate to accessories to a R 







conspiracy to rebel or make insurrection. It is thence inferred 
at the bar that the principal offence created in the first see- 
tion must be correlative, and likewise confined to a conspiracy 
to rebel or make insurrection. The argument, I think, is 
the other way. It would, indeed, be absurd to create the of- 
fence of the accessory, where there is no principal offender. 
But that is not the case here. The first section does create 
the specific crime of conspiring to rebel, to which the two fol- 
lowing refer. It is remarkable, however, that the two last 
sections drop the words “plot or conspire to murder”? What 
is the inference from that? Certainly, that being accessory 
to that species of conspiracy shall not be a felony, but left at 
common law; but not that those words, omitted in the second , 
and third section, should not, when used in the first section, 
create in that section the principal felony of conspiring to 
murder. 

Another consideration presses itself on our notice. The 
crime of conspiring among slaves against the lives of those 
to whom they owe immediate domestic allegiance is, though 
not of so extensive consequence, more to be apprehended than 
that of general insurrection. It is more likely to be of fre- 

quent occurrence, and is more dangerous than the 
(573) other, because it is not so easy of resistance. It cannot 
be doubted that the legislature had in the passage of 
this act a care of the lives of those exercising dominion over 


| 490 ] 



























£ ) eS dees: 
Mera KE A ks ae 


N. C.| DECEMBER TERM, 1830. 





Strate v. Tom. 





slaves. Yet, how could a Court put such a meaning upon the 
terms employed, if their general and more extended signifi- 
cation is imported by them, per se, be once limited as con- 
tended for? If the murder meant a murder growing out of 
a conspiracy to rebel, then a conspiracy to murder the master, 
much less any other member of his family, would be out of 
the act. For the conspiracy to rebel surely means an attempt 
to throw off, not the particular allegiance of the master or 
mistress, but the general allegiance to the country, by sub- 
verting the government, or that principle of it which fixes 
their servile condition. 

I therefore think the opinion of the Superior Court right 
on this point. 

The other question is, whether the acquittal of one of two 
persons charged nominatim in the same indictment with a 
conspiracy, is an acquittal of the other. In this indictment 
six are charged. The case states that the evidence went only 
to a conspiracy between Tom and Donum, yet the jury found 
Tom guilty generally. That might well be done, though Do- 
num were not guilty; because it is sufficient to show a con- 
spiracy between Tom and any one of the others. If the case 
rested there, the judgment would be without difficulty affirm- 
ed; for this Court cannot grant a new trial, for the reason that 
the verdict is against evidence. But the Court below in- 
structed the jury that they might convict the prisoner, al- 
though they believed all the other persons, except Donum, 
to be not guilty, notwithstanding the previous acquittal of Do- 
num upon the same indictment. The case is, therefore, upon 
the instructions given, the same as if Donum and the prisoner 
were the only defendants. 

Conspiracy being a crime, requiring the guilty co-operation 

of two, at least, to constitute it, in which there is a 
(574) mutual dependence of the guilt of each persen upon 

that of the other, principle would seem to demand that 
all the accused should be jointly tried and convicted, or ac- 
quitted. In other cases of dependent crimes, that upon which 
the rest depends must be first established. Such is the law be- 
tween principal and accessory. The reason is that there may 
be as full defence as possible upon the very point of the prin- 
cipal’s guilt, by that principal himself, who is best able to 
make it. To make that rule effectual, it became necessary to 
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establish another that, but by the accessory’s own consent, no 
proof of the principal’s guilt should be heard against him until 
it was first established against the principal himself. The 
rule arises out of the nature of dependent criminality. Now 
conspirators may be said to be co-principals. The guilt of 
both must concur to constitute that of either; and it must con- 
sist of a joint act, and it makes one crime in both, As the trial 
of one need not preceed that of the other, the trial of both 
ought to be concurrent. I think it more than probable that 
anciently such was the course. But, clearly, now it is other- 
wise. There are many precedents of the separate trial of per- 
sons indicted for offences that could not be committed by less 
than two. (Rew v.Sudbury, 1 Lord Raymond, 484; 8S. C., 
12 Mod., 262; Rex v. Kinnersly, 1 Str., 193; Rex v. Niccolls, 
2 Str., 1227.) It is too late now to question it. 

But it ean never follow from those cases that where one of 
the persons, the establishment of whose guilt is essential to 
the conviction of the other, has been legally acquitted, the 
other. does not thereby become discharged. It cannot be 
that a man ean be held guilty to any purpose who has, in due 
course of law, been found not guilty. The analogy between 
this case and that of the accessory is strict. The acquittal of 
the principal is an immediate and absolute discharge of the 

accessory. For there can be no aid given to a deed 
(575) when the deed itself was never perpetrated. So, where 

guilt consists in the joint act or intent of two, and it is 
found that one of them did not join in the act or intent, it is 
conclusive as to both. For A could not conspire with B if 
the latter did not conspire at all. In all the eases, therefore, 
a verdict affirming the guilt of fewer persons than could com- 
mit the crime, and affirming the innocence of all others 
charged, has been held to be an acquittal of all. That of Rez v. 
Sudbury, before cited, was for a riot. Two of the defendants 
were found guilty, and the others acquitted; upon which all 
were discharged. This case is fully recognized in Rex v. Scott 
(3 Bur., 1262), where six were indicted for a riot; two were 
not tried, two acquitted, and two convicted. There was judg- 
ment against the convicts, because the verdict must be held to 
find them guilty with the two not tried. If all had been ac- 
quitted but the two, Lord Mansfield’s opinion would have 
agreed with Lord Holt’s. The doctrine of this last case, it will 
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be seen, is that some of the offenders may be punished before 
the guilt of all is established against all, and in that respect 
agrees with the previous cases of Kinnersly and Niccolls. 
These were indictments for conspiracy. In each of them one 
defendant was found guilty, but in one of them the other was 
dead, and in the other, not in Court. There were motions in 
arrest of judgment on the ground that both should be con- 
victed, and that the dead man never could be, and the other 
never might be tried, or might be acquitted, which would 
make a contradiction in the record. The motions were over- 
ruled, because the guilt of the co-defendant was found, as 
against the convicted defendant, and there was then no re- 
pugnancy; and where the one was dead, there cou'd not be 
another trial, and therefore no contradiction; aud where one 
had not pleaded, though he was not concluded by the first 
verdict, and might traverse his own guilt and be subsequently 

acquitted, yet the possibility of it should no‘ intercept 
(576) the stroke of justice on him already found guilty. 

This is the whole extent of those cases: that where one 
party has not been tried, and can or may never be tried, the 
other, being convicted, shall immediately suffer. But they 
neither touch the question what shall be the effect upon him 
who is attaint, of the subsequent trial and acquittal of the 
other defendant, nor the other question now before us, what 
shall be the effect of the previous acquittal of the other de- 
fendant. Upon those points, I have been able to find no ad- 
judged case. But we are not left without analogies, equally 
instructive. An accessory may, at his own desire, be tried be- 
fore the principal, and by consequence may be convicted and 
punished. Yet, where both have been attained, the reversal 
of the attainder of the principal ipso facto reverses that of the 
accessory, and his heir may enter. (Lord Sanchar’s ease, 9 
Rep., 117.) This follows from the dependent nature of the 
charge against the accessory. If a reversal, for mere error in 
law, of the principal’s attainder thus operates in favor of the 
accessory, the conclusion seems to be a necessary one, that 
the subsequent acquittal of the principal by a jury shall have 
an equal effect. And as the accessory could not again be put 
upon trial, or, rather, convicted, for want of a conviction of 
the principal, the inference cannot be avoided, that by such 
subsequent acquittal of the principal, the accessory is also 
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acquitted. The corporal suffering cannot indeed be can- 
celled. But all the continuing consequences—corruption . 
of hlood, escheat, and the like—immediately cease. If the 
accessory may thus avail himself of the subsequently estab- 
lished innocence of the principal, much more would we 2xpect 
the previous acquittal of the latter, to be the acquittal of the 
former. And so we find it immemorially held. And so, I 
think, it is in conspiracy and other like cases. A conviction 
and sentence of one only, are abrogated by the consequent 

acquittal of all others named, the indictment not being 
(577) cum multis aliis. All the remaining effects of the 

judgment cease; the character becomes purged, and 
the party’s free law and competency ut vir bonus et legalis, re- 
stored. And a previous acquittal of all the persons but one, 
between whom the conspiracy is laid, absolutely negatives the 
guilt of that one, and he stands thereby acquitted. 

I have said that I find no case adjudged directly in point. 
But Rex v. Niccolls is much more fully reported than in 
Strange, in a note to Rex v. Oxford (13 East, 412). And the 
reasoning of Chief-Justice Lee, as there given, is strong to 
support the positions here taken. To illustrate his argument 
against the motion in arrest, the Chief Justice puts the case 
of an action of conspiracy, where one is found guilty upon 
issue joined, and the other demurs, and has judgment for him. 
“That shall not,” he says, “discharge him who is attaint, if 
the cause of the demurrer do not go to the gist of the con- 
spiracy.” This certainly yields to the other side their postu- 
late, and if one be acquitted, though not by the same inquest, 
the others shall be too. For the way in which he puts it is 
stronger than a direct assertion that if the demurrer went to 
the gist of the action, a judgment on it for the defendant, who 
put it in, would discharge him who was attaint. He takes 
it for granted, as a thing not to be disputed. If this be the 
case on demurrer, it must be also on a verdict. It is true, he 
is speaking of a civil action, in which judgment cannot be 
rendered against one defendant alone, as it may upon indict- 
ment. But I do not perceive any distinction growing out of 
that circumstance. The guilt of one defendant is, in both 
instances, established by a method, and at a time distinct from 
those by which the innocence of the other appears. The true 
principle is that both the guilt and innocence of the party at- 
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tainted are affirmed in different parts of the proceedings, and 
so the record is nugatory; and on the side of humanity, 
(578) innocence is presumed. It then amounts to the ac- 
quittal of him who was convicted, because the acquit- 
tal of the other is a bar to a second trial of either for that 
offence. - 
There are other instances, presenting a strong analogy. I 
allude to actions against several, in which one suffers judg- 
ment by default, and the other pleads to issue, which is found 
for him. In eases of contract, a verdict for one enures fo 
the benefit of both, because the contract alleged being joint, 
the verdict is a demonstration of record that it did not exist, 
and the final judgment is arrested. (Porter v. Harris, 1 Lev., 
- 63; Shrubb v. Barrett, 2 H. Bl, 28.) It is otherwise gen- 
erally, in torts and crimes, because they are joint and several. 
But even in torts, if the plea of one defendant be not personal 
to himself and several in its nature, but go to the whole action, 
the rule is the same as that in contracts. Brigs v. Greinfeild 
et al., 1 Str., 610; S. C., 2 Ld. Ray., 1372.) There two were 
sued in trespass for seizing and selling plaintiff's goods. One 
let judgment by default pass; the other pleaded a distress for 
rent, and the license and request of the plaintiff to sell the 
goods, and it was found for him. The judgment against the 
first was arrested, because it appeared upon the whole record 
that the plaintiff had no cause of action. Thus, the finding 
for one overrules the confession of the other in the same suit. 
These cases are exactly applicable. It is true that indictments 
for conspiracy are not to all intents joint; for, where more 
than two are charged, some may be acquitted, and the con- 
viction of the rest, if two, will be good. But it is strictly joint, 
so far as respects the constitution of the offence by two. And 
if it appear in the record, in any manner, that two did not 
participate in the unlawful intent, all are discharged, because 
neither is guilty of that offence. The only departure from 
this has been, in passing sentence on one before another was 
convicted. But one has never been convicted after all 
(579) the others charged were acquitted, and we think can- 
not be. 
If the acquittal of part and the conviction of part be by 
the same inquest, it is plain from the cases that all are acquit- 
ted, unless the number of convicts be sufficient to constitute 
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the crime. The principal to be elicited from the cases, and 
the preceding course of reasoning satisfy my mind that with 
the exception of the intermediate infliction of punishment, 
between the conviction of one and the subsequent acquittal 
of another, there is no difference between the case of a trial 
of all by one jury, and the separate trial of each by different 
juries. The operation on one of the acquittal of the other 
does not arise from the mode of pronouncing it, but from the 
fact of the acquittal itself being in due course of law, the 
guilt of one being dependant upon that of the other. 

For this reason the judgment of the Superior Court must 
be reversed. The judgment of this Court would be that the 
prisoner go without day, if only he and Donum were charged, 
because the acquittal of Donum would be his acquittal. But 
as others, not yet tried, are included in the indictment, we 
can only set aside the verdict for the erroneous instruction 
to the jury, and submit the case to a second jury to consider 
the prisoner’s guilt, as connected with that of the other de- 
fendants, exclusive of Donum. 


Henperson, Chief Justice.—I concur in the opinion deliv- 
ered by Judge Rurrry, that the acquittal of all the conspira- 
tors but one necessarily amounts to the acquittal of that one 
also. For, although in the abstract, his guilt depends not upon 
the conviction of his co-conspirators, but in their participation 
in the criminal design, yet in law their acquittal shall be taken 
as conclusive evidence of the want of that participation, as the 
acquittal of the principal offender necessarily acquits the ac- 
cessory. ‘The authorities are numerous on the latter proposi- 
tion, and, in deed, so far do they go, that if the attainder of 

the accessory, who had consented to be tried before his 
(580) principal (and without such consent could not have 

been tried), the principal had afterwards been tried 
and acquitted, that aequittal ipso facto reverses the attainder 
of the accessory, and all its continuing consequences are wiped 
away, as corruption of blood, all civil disabilities, and the 
like; and consequently the lord’s title by escheat is so effec- 
tually gone that the heir of the attained may enter upon him, 
and is not put to his action. If the sentence of the law has not 
been executed upon him, the fudgment is reversed, and the 
sentence of death or other punishment falls to the ground 
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with the attainder; and this as well in cases where they are 
charged in separate indictments, and of course tried at several 
times and by different inquests, as where they are jointly in- 
dicted, and put on their trials together, and consequently tried 
by the same inquest. Cases are not wanting to show that upon 
trials for conspiracy the verdict cannot rightfully affirm the 
guilt of one and the innocence of all the others. The furthest 
they go that way is to sustain*the conviction of one conspira- 


- 


. tor where the other is dead or, not taken. But this is done ex- 


pressly on the ground that the verdict affirms the guilt of 
both. I have seen no case where, after the trial and convie- 
tion of one conspirator the other (not then being taken) is 
afterwards brought in, tried, and acquitted. But if the 
ground taken to support the verdict before he is brought in— 
to wit, that the verdict affirms his guilt, is the one on which 
it rests (of which there can be no doubt), it is, in such cases, 
taken away, for the latter verdict affirms his innocence. And 
if the reason of the rule be anything, and the analogies worth 
preserving, it must, as in cases of principal and accessory, 
ipso facto, reverse the first judgment. 

It will be perceived that a strict analogy has not been kept 
up between cases of this kind and those of principal and ae- 
cessory; for the accessory cannot be compelled to try before 

the principal has been convicted, or at the same time 
(581) with him. In that case, the trial of the principal, in 

point of fact, precedes the trial of the accessory, and in 
all cases the death of the principal before conviction amounts 
to an acquittal of the accessory. But, as stated before, the 
eases have preserved the principle. They expressly negative 
all idea of affirming the guilt of one conspirator and the inno- 
cence of all his co-conspirators. For the conviction of one is 
sustained on the sole ground that it affirms the guilt of the 
other, or others. 

The record, taken altogether (for I put the judge’s instrue- 
tions into the record), affirms that Tom and Donum did con- 


_ spire to murder Dunean, and that Donum and Tom 


did not conspire to commit the same murder. Which 
shall we take? We are asked to take that affirmation which 
fixes upon Tom the fact of conspiring, because he was then 
on trial; and to disregard the affirmation, which acquits him 
of it, because he was not then on trial. But the same princi- 
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ple of humanity which imparts to the accessory the benefit of 
the acquittal of his principal demands that we should accord 
to Tom the benefit of Donum’s acquittal, without whose par- 
ticipation he, Tom, could not be guilty. For it hangs in equal 
balance, which affirmation is true. Can we, then, doubt which 
should be taken as a ground of action? Give the record what 
it really amounts to, and it is this: That Tom proposed to 
Donum to murder Duncan, antl that Donum declined to ac- 
cede to the proposition. This is the extent of Tom’s guilt, 
giving to every part of the record its due weight; and this is 
not the offence for which Tom stands indicted. For there 
cannot be a conspiracy, unless at least two unite in an agree- 
ment to commit the criminal or prohibited act. I can very 
readily imagine cases where there may be sufficient evidence 
to convict one without its being sufficient to convict the other, 
as the confessions of the party which affect him, and not the 
companion, as probably was the case here. The same 
(582) thing might as well happen in accessorial offences, and 
it is conceded that in those cases the legal guilt of the 
accessory is dependent on the conviction of his principal. 

A few words only, in addition to what was said by Judge 
Rvrr1y, as to the nature of the conspiracy, and upon the ques- 
tion whether it is within the act of 1802 (Rev., chap. 618). 
The words of that act are: “If any number of negroes or other 
slaves shall, at any time hereafter, consult, advise, or conspire 
to rebel or make insurrection, or shall plot or conspire the 
murder of any person or persons whatsoever, every such con- 
sulting,” &e. I would here remark, in passing, that by the 
very words of the act one person only cannot be guilty of the 
crime created by it. It is contended, that no murder comes 
within the act, but one connected with, or in furtherance of 
the rebellious intent spoken of in the act. I think that this 
construction can be supported, neither by the words of the 
clause, nor the context of the act. The crime of murder is a 
well-known and well-defined offence. It may be committed 
in connection with, or in furtherance of the rebellious intent 
spoken of in the act, or in execution of various other designs; 
or its commission may be the ultimate intent. To ascertain 


the crime, as defined by the words, we need not look into other * 


parts of the act. It is sufficiently marked by the words plot 
-or conspire the murder of any one. Nor do the words of the 
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preceding clause look to the murder, as consummating the 
conspiracy, or as the means of effecting the object. The con- 
spiracy may be complete without contemplating a murder. It * 
contemplates throwing off their servile state. It is true, mur- 
der may, and almost certainly would, attend its completion. 
But it does not follow that by conspiring to rebel they thereby 
conspire directly to commit murder; at least, not the murder 
of a particular individual, which is the murder provided for in 
the act. But, to my mind, there is an insurmountable 
(583) objection to confining it to such murders. It would 
make the clause in regard to murders entirely useless. 
For if such murders only were intended to be embraced, they 
are sufficiently provided for by the clause relating to rebellion, 
or making insurrection. For the conspiring to commit mur- 
der, in furtherance of such a rebellious design, would cer- 
tainly fall within the prohibition against conspiring to rebel. 
The offence would be complete by the conspiracy to rebel. 
The contemplated murder would be but a means to that end. 
For the construction asked for—to wit, that it should be in 
furtherance of, or in connection with, such design, presup- 
poses such design to be formed. To confine it to such cases, 
therefore, would be to render the clause entirely useless. 


Per Curiam.—Let the judgment of the Court below be 
reversed, and a new trial granted. 








MEMORANDUM. 


At the recent session of the Legislature, Davin L. Swat, 
Esq., of Buncombe county, was elected a Judge of the Supe- 
rior Court, vice Wittre P. Manevn, Esq., of Orange county, 
who resigned. 
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AGREEMENT: 


1. Where an agreement was made that one of two, similar suits should 
abide the event of the other, upon a dispute as to the terms of ad 
that agreement, it was held that the decision of the judge of , es 
the Supreme Court thereon was conclusive, and a judgment “2 
entered according to the factsascertained by him wasaffirmed. a] 
State Bank v. Knox, 107. , 

2. Where lands were sold upon the vendee’s agreeing to discharge ae 

‘ sundry executions levied upon it,and paying the balance to the 1% 
creditors of the vendor as he should direct, upon a sale by the “hy 
sheriff, under one of the executions, a promise by the vendee y 
to pay the debt of a creditor if he would not bid, provided the 
vendor would consent, is not binding without such consent. 
Graham vy. Reid, 364. 

3. Such an agreement is not void, as against public policy. Id., 364. 


Vide Sheriff, 6. Contract. Evidence, 42, 43. 





AGENT: 
1. An agent acting under a parol powercannot bind his principal by “ 
deed. Delius v. Cawthorn, 90. of 
Fy ; 2. A bond executed by an agent thus constituted is not the bond of 
™ ¥ the agent, and the fact that he exceeded his authority does not uF 
; Bs subject him to an action as the obligor. The only remedy p. | 
against him is by a special action on the case. Id., 90. ae 
. Property delivered to an agent, under a contract made by his prin- : oe! | 
cipal with a third person, cannot, without the consent of the | 
> © principal, be applied by the agent to the payment of a debt due . 
to himself from that person—and the fact that the agent was 
indebted to the principal, and the principal to the party deliver- 
ing the property, does not alter the rule. Edwards v. Powell, ° | 
190. hs 
Vide Bond, 3. Evidence, 22. , 


~ 


ADJOURNMENT: 


1. A judge may, in his descretion, adjourn a capital trial over until 
the next day without the consent and against the will of the 
prisoner. State v. Kimbrough, 431. 














ADMINISTRATION BONDS: 


1. An action on an administration-bond may be sustained without a / a 
previous judgment against the administrator for a devastavit. —) 
Smith v. Fagan, 298. . 









ADMINISTRATORS AND EXECUTORS: 


1. An executor can purchase the goods of his testator at an execution 
sale. Blount v. Davis, 19. ee 
2. Funeral expenses are a charge upon the assets, independently of 
any promise by the administrator, and if proper to the estate 
and decree of the deceased, must be preferred to all other 
debts. Parker y. Lewis, 21. , ‘ 
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3. The question of propriety involves in it the enquiry, whether fu- 
neral expenses were unnecessarily and officiously incurred by 
a stranger. Id., 21. 

4. Dictum per HENDERSON, Judge.—The case of Gregory v. Hooker 
was decided upon the ground that notice was not given the de- 
fendant of a charge for funeral expenses, and does not affect 
their priority in a course of administration. Jd., 21. 

5. Where a decedent has no fixed residence, administration on his es- 
tate is properly granted by the Courts of the State where he 
died. Leake v. Gilchrist, 73. 

6. An administrator appointed in another State has no right to sue in 
the Courts of this, but where he has the possession of a bond 
due his intestate, and assigns it, his assignee can maintain an 
action in his own name. /d., 73. 

7. Under the act of 1807 (Rev. chap. 723), where the land of a testator 
was sold under a judgment against the executor as executor 
and the purchaser was evicted by the heir, he cannot recover 
his purchase money from the executor, against whom the judg- 
ment was rendered. Sanders v. Sanders 193. 

8. A grant of administration as follows: “Administration on the es- 
tate of A granted to B, he giving bond,” &c., is to be construed 
as unconditional. Hoskins vy. Miller, 360. Letters of adminis- 
tration are only a copy of the minutes certified under the seal 
of the Court. /d., 360. 

9. An administrator de bonis non is barred by a possession adverse 
to the first administrator continued for three years. Id., 360. 

10. If several judgments are pleaded by an administrator and the 
plaintiff falsifies any of them, he is entitled to recover the 
amount thus falsified, notwithstanding the defendant, in fact, 
has fully administered. Bell v. Davison, 397. 

11. Whether an administrator can protect himself by pleading judg- 
ments confessed since the last continuance. Qu.? Id., 397. 


Vide Domicil, 1. Sureties, 3. Devise, 1, 4. Judgments, 1, 2. Con- 
sideration, 1, 2, 3, 4. Practice, 1, 2, 3. 


ACTION ON THE CASE: 


Vide Administrators, 7. Jurisdiction, 4. 


ACTS OF OWNERSHIP: 
Vide Estoppel, 4, 5. 


ABATEMENT: ; 

1. Whether the pendency of a-suit in another State, between the 
same parties for the same cause, is ground of abatement. Qu.? 
Cascy Vv. Harrison, 244. 

2. But held clearly that the pendency of a suit, at the instance of 
a different plaintiff for the same demand, is not matter of 
abatement, whether the suit be pending in the Courts of this 
or another State. Jd., 244. 

38. Where the endorser of a note sued the maker in South Carolina, 
and pending that suit the payee took up the note and brought 
an action in his own name in this State, it was held that the 
pendency of the suit in South Carolina could not be pleaded jn 
abatement of the action thus brought. Jd., 244, 


Vide Statute of Limitations, 1. Judgment, 2. 
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ACTIONS: 
Vide Malicious Prosecutions, 1. Trover, 1. beat 






e % AMENDMENT 


1. Where there is a variance between the writ and declaration the 
{ 7 Supreme Court has no power to amend, notwithstanding the 
> & act of 1824. (Rev., chap. 1233.) Glisson v. Herring, 156. re 
4 2. Where the record of a scire facias on a recognizance, and the re- 
cord of the recognizance itself differed, and after an appeal to 
the Superior Court, the County Court amended the record of 
the recognizance, it was held to be proper. State v. Cherry, 550. 


APPEAL: 
f 1. Sureties for an appeal from the judgment of a single magistrate 
— _ are sureties to the action, and are bound to satisfy any judg- : 


" E: ment which may be rendered in it against the appellant. 
d Dolby v. Jones, 109. 
- 2. Where the judgment of a justice was affirmed in the County 
— 3 Court, and the suit went from that to the Superior Court, and 
j # final judgment was entered against the appellant, his first 
> sureties are bound for its satisfaction. J/d., 109. = 
5 3. Appeals to the Supreme Court can only be brought for errors in { 
law. The determination on the trial of an issue of fact, 
is whether tried by a judge or a jury, cannot be reviewed. There- 
fore the decision of the judge below on the plea of nul tiel re- 
: cord is conclusive. State v. Raiford, 214. 
- | 4. The bond required by the act of 1777 (Rev. chap. 115, sec. 75), upon 
a. appeals from the County to the Superior Court is intended as 
a a security for the appellee, and if the appellant fails, the sure- 
ties are not liable for his costs. Wilson v. Murchison, 491. 
5. In appeals from the County to the Superior Court the latter does 
not inquire whether the former had sufficient evidence to jus- 
tify the judgment, but is confined to evidence produced before 
itself. State v. Cherry, 550. 
6. So, likewise, in a proceeding upon a record of the County Court, 
the Superior Court cannot inquire whether the record ought to 
have been made up, but simply whether it was made up. I/d., 
950. 


Vide Jurisdiction, 6. 













Amendment, 2. 










APPRENTICES: 
1. In an action for seducing a colored apprentice, bound by the County 
Court, the defendant cannot avail himself of any defect in the 
bond required by the act of 1801 (Rev. chap. 583), not to remove 
the apprentice out of the county, nor of the fact that no such 
bond has been executed. Jones v. Mills, 540. 




















ARREST OF JUDGMENT: 


1. Upon an arrest of judgment, neither party recovers costs. State 
Bank vy. Twitty, 386. 








ASSAULT AND BATTERY: 
Vide Slaves, 6, 8. 












ASSUMPSIT: 
Vide Cénsideration, 5. 






ASSIGNMENT: , 


1. A purchaser at a sheriff’s sale can assign his bid,and a deed by the 
sheriff to the assignee vests the title in him. Blount vy. Davis, 
19. 

2. Money advanced by a stranger for the purchase of a judgment is 
not a satisfaction of it, and the assignee has a right to receive 
the money made thereon, and in case of default of the sheriff 
to maintain an action in the name of the assignor. State Bank 
v. Griffin, 352. 

Vide Erecuiors and Administrators, 6. Bills of Exrchage, 3. Evidence, 

41. 













ATTACHMENT: 
Vide Sheriff, 9. 






AUCTION: 


1. Auction sales, particularly those made by a sberiff, under a fi. fa., 

f are founded upon the idea of a fair competition between the 

: bidders. And as the employment of puffers is a fraud upon 
the vendee, so an association of bidders, designed to strifle 
competition, is a fraud upon the vendor. A sale effected by 
such means is void even at law, and a deed excuted in con- 
sequence of it, conveys no title. Smith v. Greenlee, 126. 

2. The rule is different where the-association has for its object 
a fair competition, and is formed because one, from the mag- 
nitude of the purchase, or the like cannot bid on his own 
account. Jd., 126. 







BAILMENT: 


Vide Conversion, 1. Slaves, 9. 


BEES: 


1. A qualified property in bees and honey exists in the owner of 
the soil whereon they are found. Jdel y. Jones, 162. 


BIGAMY: 
Vide Indictment, 4. 


NP BILLS OF EXCHANGE AND PROMISSORY NOTES: 


1. A bill of exchange expressed to be for value, is prima facie evi- 
dene of an executed consideration, and without proof of its being 
drawn for the accommodation of the payee, will not support an 
action by the drawer against the payee, or a set-off in favor of 
the former against an action by the latter. But if the drawer 
was indebted to the payee when the bill was drawn it is vidence 
of payment. Cor v. Slade, 8. 

2. The holder of a note payable in specific articles is not bound to 
receive them at a place or on a day different from that ap- 
pointed in the note. Erwin v. Cooke, 183. 

3. If such a note be assigned as collateral security to a bond, and 
the asignee make a new contract with the maker, the note be- 
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comes his own, and all parties to the bond are discharged. 
Id., 188. 

4, A bona fide holder of a bill or a promissory note in which the name 
of the payee has not been inserted has a right to fill up the 
blank left for the payee’s name with that of an endorser; or he 
may subject the endorser, in a count upon his endorsement; or 
as the drawer of a bill of exchange upon the maker. Lawrence 
vy. Mabry, 473. : 


Vide Abatement, 3. Evidence, 7. 


BOND: 

1. A bond given under the act of 1822 (Rev. chap. 1131), for the ap- 
pearance of an insolvent at court, is good if it is for double the 
original debt, exclusive of interest and costs, and judgment on 
motion, may be rendered on it. Williams v. Yarbrough, 12. 

. Dictum by HENDERSON, Judge.—This Court, with all otlers, have 
gone too far in enforcing the rule that a bond required .by a 
statute must in all respects conform to the regulations of that 
statute, otherwise it can be enforced only as a voluntary bond. 
Id., 12. 

. Abondistheactof the person whose nameand seal are affixed to it, 
and cannot be rendered the deed of another by the averment of 
a collateral fact. Delius vy. Cawthorn, 90. 

4. A deed must be perfect in all respects below its delivery. Where 
a blank was left in a bond for money, to be filled up when the 
sum was ascertained, and after the delivery the blank was 
fairly filled up by a stranger—held, that the instrument was 
void. McKee vy. Hicks, 379. 

2. Held, also, that a subsequent payment on the bond, or a subse- 
quent delivery, would not validate it, unless so intended. /d., 
379. 

Vide Jnsolvents’ Bonds, 1, 2. Gaming, 1, 2. Coroners’ Bonds, 1, 2, 3, 4. 
Guardian, 1, 2. Justices of the Peace, 1. Evidence, 1. Domiceil, 1. 
Agent, 1, 2. Sheriff, 5, 6. Bills of Exchange, 3. Sureties, 2, 3. 
Deed, 1. Statute of Limitations, 13. Parties to an Action, 
1, 2, 3, 4. 


BOUNDARIES: 

Vide Possession, 2, 3. Evidence, 26, 27, 28. 
CA. SA. BONDS: 

Vide Insolvents’ Bonds, 1, 2. Sureties, 2, 3. 
CAPITAL TRIALS: 

Vide Adjournment, 1. 


CAPTION: 
Vide Record, 2, 3. 


CASES OVERRULED OR DOUBTED: 

Rayner v. Dowdy, 5 N. C., 279, in Pipkin vr. Wynns, 403. 
Johnston r. Martin, 1 N. C., 248, in McRae v. Oneal, 166. 
Bostic v. Rutherford, 11 N. C., 83, in McRae v. Oneal, 166. 
Jones v. Brodie, 7 N. C., 594, in Rayner v. Watford, 338. 
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CASES COMMENTED UPON AND APPROVED: 


Black v. Beattie, 6 N. C., 240, in Sutton v. Hollowell, 185. 
Buffalow v. Newsom, 12 N. C., 208, in Gorham v. Brenon, 174. 
Davidson v. Beard, 9 N. C., 520, in Cowan v. Davidson, 533. 
Dudley v. Carmolt, 5 N. C., 339, in Worthington v. Arnold, 363. 
Fentress v. Worth, 12 N. C., 292, in Watts v. Greenlee, 87. 
Foscue v. Foscue, 10 N. C., 538, in Sutton v. Hollowell, 185. 
Green v. Johnson, 9 N. C., 309, in Palmer v. Clarke, 854. 
Graham v. Graham, 9 N. C., 322, in Sutton v. Hollowell, 185. 
Gregory v. Hooker, 8 N. C., 394, in Parker v. Lewis, 21. 
Hodges v. Pitman, 4 N. C., 394, in Hudspeth v. Wilson, 372. 
Knight v. Thomas, 2 N. C., 289, in Peterson v. Williamson, 326. 
Lash v. Gibson, 11 N. C., 266, in Irwin v. Sloan, 349. 
Matlock v. Harper, 11 N. C., 1, in Glisson v. Herring, 156. 
M’Cree v. Houston, 10 N. C., 429, in Peterson v. Williamson, 326. 
M’Lellan pv. Hill, 1 N. C., 479, in Rayner v. Watford, 338. 
Nixon v. Potts, 8 N. C., 469, in Hoyle v. Stowe, 318. 

Person v. Roundtree, 2 N. C., 378, in Reid v. Shenck, 415. 
Philips v. Smith, 4 N. C., 475, in Williams v. Beeman, 483. 
Shepherd v. Lane, 13 N. C., 148, in Washington v». Arnold, 363. 
Stamps v. Graves, 11 N. C., 102, in Glisson v. Herring, 156. 
State vr. Ishami0 N. C., 185, in State v. Raiford, 214. 

State v. Grayson, /d., 187, in State v. Raiford, 214. 

State v. Dickinson, 7 N. C., 10, in State v. Raiford, 2i4. 

State v. Stallings, 3 N. C., 300, in State v. Boswell, 209. 

State v. Alexander, 11 N. C., 182, in Fentress v. Worth, 229. 
State v. Scott, 8 N. C., 24, in State v. Kimbrough, 431. 

State v. Lewis, 10 N. C., 410, in State v. Kimbrough, 431. 
State ». Evans, 2 N. C., 281, in State v. Crawford, 425. 
Watford vr. Pitt, 7 N. C., 468, in Peterson rv. Williamson, 326. 
Williams v. Shaw, 4 N. C., 197, in Coble vr. Wellborne, 388. 


CHALLENGE: 


1. General hostilities between a juror and a party, without any con- 
nection with the action to be tried, is good cause of challenge. 
Brittain vy. Allen, 120. 

2. The fact that a juror and one of the parties are stockholders 
in an incorporated company, as a turnpike company, is not 
good cause of challenge, 7d., 120. 

8. The right of challenge is intended to secure an impartial trial, by 
excluding objectionable persons from the panel, and not to en- 
able the accused to select a jury of his own choice. Therefore, 
where a juror was challenged for cause by the prosecution, and 
the challenge allowed, and the jury completed before the per- 
emptory challenges were exhausted, this Court refused to ex- 
amine into the sufficiency of the cause of challenge. State vy. 
Arthur, 217. 


CLERK: 

1. It is the duty of the clerk of the County Court to publish the lists 
of taxables and insolvents, in the mode prescribed by the act 
of 1786 (Rev. chap. 255), in the State in which they are returned 
to him, notwithstanding they may be incomplete. Rhodes vy. 
Bluie, 524. 

2. The act of 1786 is not repealed by the acts of 1814 and 1817 (Rev. 
chaps. 872 and 945), authorizing the County Courts to assess 
county and poor taxes. Jd., 524. 
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COLOR OF TITLE: 
Vide Possession, 5. Statute of Limitations, 12. 


CONDITION: 
Vide Insolvents’ Bonds, 1, 2. Evidence, 36, 37, 38. 


CONSIDERATION: 5 

1. The consideration of a promise by an executor to pay the debt of 
his testator is his liabilty, and as that depends upon his having 
assets, if he has none, the promise is void. Williams v. Chaffin, 
333. 

2. But if such a promise is founded upon any other consideration, as 
a benefit to the executor, or an injury to the creditor, it is 
binding, Jd., 333. 

3. But the inconvenience or injury to the creditor must be the result 
of express stipulation, not in consequence of a reliance upon 
the promise. J/d., 333, 

4. Therefore, where an executor not having assets, promised to pay 
the debt of his testator, and in reliance upon that promise the 
creditor neglected to prosecute his claim, held that he had no 
right to recover. IJd., 333. 

5. Although courts of law take no notice of bare equities, yet the for- 
bearance to enforce one is a sufficient consideration to support 
an action of assumpsit. Noblet v. Green, 517. 


Vide Bills of Exchange, 1. Contract, 1. Gaming, 1, 2. Remainder, 1. 
Evidence, 41. 


CONSPIRACY: 
Vide Slaves, 21, 22. 


CONSTABLES: 

Vide Sheriff, 9. Fixtures, 2. Sureties, 4. 

CONTRACT: 

1. Dictum per HENDERSON, Chief-Justice—He’ who makes a parol 
contract in the name of another, without sufficient authority, 
and receives the consideration, may be declared against as a 
contracting party, because the promise attaches to the con- 
sideration. Delius v. Cawthorn, 90. 

2. Executed contracts are not within the act of 1819, relating to con- 
tracts for the sale of lands and slaves. Choat v. Wright, 289. 


Vide Bills of Exchange, 3. Agent, 3. Agreement. 


CONVERSION: 


1, Possession accompanied with a claim of title is\a conversion. 
But a mere bailee who claims no title either for himself or 
his bailor, and upon a demand of possession only asks for 
time to surrender the property to his bailor, is not guilty of a 
conversion. Dowd v. Wadsworth, 130. 

2. Principles of law in respect to what constitutes a conversion, dis- 
cussed by HENDERSON, Chief Justice. Jd., 130. 


CORONERS’ BONDS: 
1. The acts of 1777 (Rev. chap. 118) and 1785 (Rev. chap. 233), requir- 
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ing the obligees of official bonds of sheriffs and coroners to as- 
sign them to persons injured by a breach of their conditions, 
was intended to facilitate the remedies of these persons, and 
not to take from them any rights which they had at common 
law. McRae v. Evans, 383. 

2. A bond given to a trustee, with a condition to secure the rights 
of others, may, at common law, be put in suit in the name of 
the trustee, and an injury to a cestui que trust assigned as a 
breach. Jd., 383. 

3. Dictum per HENDERSON, Chief-Justice, arguendo. The statute 8 
and 9 Wm. IIL, chap. 11, was intended to authorize courts of 
law to ascertain the actual damage incurred by the breach of 
the condition of a bond, and to prevent the defendant from 
being driven to have them assessed by an issue of quantum 
damnificatus awarded by the chancellor. Jd., 383. 

4. The act of 1793 (Rev. chap. 384), authorizing official bonds to be 
put in suit by persons injured by the misconduct of the officers, 
without an assignment, is in affirmance of the common law; and 
although coroners’ bonds are not mentioned in it, they may be | 
sued in the same manner. Id., 383. 


‘ 


‘ 


COSTS: 


1. One who sues in forma pauperis neither recovers nor pays costs. 
Clark v. «upree, 411. 

2. An order that a plaintiff may sue in forma pauperis extends only 
to the Court in which it was made. Therefore, if such an 
order be made in the County Court, and the cause is afterwards 
brought to the Superior Court, and the order is not renewed 


there the defendant, if he succeeds, will recover the costs of 
that Court. Jd., 411. 


Vide Jurisdiction, Arrest of Judgment, 1. Slaves, 1. 


COVENANT: 


. A covenant of seizin is broken if the vendor has no right to sell 
all the land within the boundaries of his deed. Wilson vy. 
Forbes, 30. 

. The measure of damages upon a covenant of seizin is the price 
paid for the land and the interest upon it. Jd., 30. 

. But if the vendee goes into possession under the deed, and his title 
is rendered perfect by the act of limitations, he is only entitled 
to nominal damages for a breach of the covenant of seizin. 
Id., 30. 

. An actual eviction is indispensable to sustain an action upon a 
covenant of quiet enjoyment. Therefore, where there had been 
a recovery in ejectment, upon title paramount, and before the 
issuing of a writ of possession, or any actual disturbance of 
his possession, the defendant in the ejectment purchased from 
the plaintiff—held, that there was no breach of the covenant for 
quiet enjoyment. Coble v. Wellborn, 388. 

5. A reeovery in trespass quore clausum fregit is tantamount to 
an eviction—as a judgment in that action implies that the plain- 
tiff is in possession, and the entry of the defendant a trespass, 
which the law compels no man to commit. J/d., 388. 

». It seems that a recital in a deed purporting to convey a fee, from 
which it appears that the vendor has but an estate for life— 
but which was intended only to describe the land conveyed, 
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does not qualify a covenant of quiet enjoyment, so as to confine 
it to the life of the vendor. /d., 388. : 

7. In an action by the vendee against the vendor for a breach of the 
covenant of quiet enjoyment the rule of damages, when there “a 
is an eviction from the whole estate, is the purchase-money paid ‘i 
by the vendee. But when the eviction is only of a part of the ed 
estate, as of an estate for life, there is yet no rule of damages al 





















established. Williams v. Beeman, 483. t 
8. Whether interest upon the purchase money can be recovered de- > 
pends upon the circumstances of each case. Ordinarily it is th 


given where the vendee is liable to the rightful owner for the iy 
profits. IJd., 483. “ 
i 9. A vendee who has been evicted by a paramount title can, from his 
a) . privity of estate, recover on a covenant made to his vendor by { 
; the person from whom the latter purchased. /d., 483. 
10. But in such a case, where the intermediate vendee sold at a less 
price than he gave—held, RuFrrin, Judge, dissentiente—that his 4 : 
a vendee could recover of the original vendor only the purchase- u 
a. money paid by him. J/d., 483. q 


- @ DAMAGES: j 
Yq Vide Covenant, 2, 3, 7, 8, 10. pM 


DECLARATION: : 
a Vide Slander, 1, 2, 3, 4, 5, 6, 8. 


DEED: 


f 3 Where an instrument is signed by two persons, and but one seal is 
affixed, ordinarily it is to be taken as the deed of that party 
only whose name is written nearest to it. But it may be shown 
by proof, either on the face of, or dehors the instrument, that 
the other party adopted the seal. Yarbrough v. Monday, 493. 


Vide Trust, 1. Slaves, 12. Bond, 4. Evidence, 26, 27, 28. 












DEPUTY: a 
For a mere non-feasance by a deputy, without any wrongful act, an er 

action must be brought against the principal. Mitchell v. Dur- 
ham, 538. 










DEPUTY CLERKS: 


1. Deputy clerks can be appointed only in the mode prescribed by 
the act of 1777, sec. 86 (Rev. chap. 115). Shepherd vy. Lane, 148. 













DESCENT: 
Vide, Devise, 3. 







DETINUE: 

1. Where pending an action of detinue for a slave, that slave was sold 
at execution sale as the property of the defendant; a subse- 
quent recovery in that action is not evidence of title in another, 
brought against the purchaser at sheriff’s sale. Briley y. 
Cherry, 2. 

2. What is the effect of a judgment in detinue. Quere? IJd., 2. 

Vide Writ, 5. 
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DEVISE: 


1. The words “after all my debts are paid,” annexed to a devise of 
land do not confer upon the executor a power to sell. Dunn y, 
Keeling, 283. 

2. The act of 1789 (Rev. chap. 311) avoids all devises for the payment 
of debts, and renders words of the kind above mentioned 
nugatory. Id., 283. 

3. Although the succession is not destroyed by words excluding the 
heir, without making a disposition of the estate, yet that rule 
applies only where there is a single heir—because by law he 
takes what is not effectually disposed of by the will. But in 
partible inheritances, one of a set of heirs may be excluded in 
favor of the others, without a valid disposition of the estate, 
Hence, where a father, by will, gave one child a specific legacy, 
and added “ with which she must be contented, without receiy- 
ing any further dividend from my estate,” and then devised his 

- land “to my children,” it was held that the words “my chil- 
dren,” were to be construed “the rest of my children.” 
Whether in that case, the children take by descent, or as de- 
visees. Qu.? Hoyle v. Stowe, 318. 

4. Where a testator directed that his widow should cultivate as 
much of his land during her life or widowhood as she pleased, 

: and “the balance” was to be rented out by his executors—held, 

that the power of leasing extended to the whole estate, upon 

the determination of the widow’s estate for life. Jd., 318. 
























DOMICIL: 


1. Debts due by specialty follow the personof the obligee,and are as- 
sets where he has a domicile. Leake v. Gilchrist, 73. 

2. Principles of the Lex Fori and Lex Domicilii discussed by Toomer, 
Judge. Id., 73. 






EJECTMENT: 


1. Where one, upon his own motion, procures himself to be made a 
defendant to an ejectment brought against another, and offers 
no new plea nor evidence of title in himself, it is presumed that 
he adopts the plea and defends the title of his co-defendant. 
Gorham vy. Brenon, 174. .- 

2. Although the plaintiff in ejectment is bound to prove the person 
whom he makes defendant to be in possession, yet where one 
procures himself to be made a defendant, the plaintiff is not 
bound to prove him in possession; and if such a voluntary de- 
fendant is proved not to be in possession, the plaintiff is, not- 
withstanding such proof, entitled to a verdict. Jd., 175. 

8. A writ of error can be brought only by parties and privies. Hence, 
in ejectment, the tenant, before he is made defendant, cannot 
bring error. Bledsoe v. Wilson, 314. 

4. In ejectment, judgments by default against the casual ejector are 
set aside, when the declaration has not been served on the 
tenant. Jd., 314. 

. A return of exeeuted by the sheriff, on a declaration in ejectment, 
is not sufficient foundation for a judgment by default against 
the casual ejector. Affidavit should be made of personal ser- 
vice on the tenant. Jd., 314. 

6. Where a declaration in ejectment is served by leaving a copy at 

the house, or with the servant of the tenant, judgment by de- 
fault against the casual ejector should not be entered without 
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a rule upon the tenant to show cause why such service should 
not be sufficient. Jd., 314. 

7. In ejectment the title must be truly stated in the declaration. A 
joint demise can only be supported by showing a title in each 
of the lessors of the plaintiff to demise the whole. Hoyle v. 
Stowe, 318. 

s. Tenants in common may recover on a joint demise, because a 
lease for years is but a contract for the possession, and their 
possession is joint. Jd., 318. 

9, When the lessor of the plaintiff in ejectment claims title under a 
summary judgment entered up in his favor, he must prove that 
the judgment was regularly obtained. McPherson v. McCoy, 391. 

10. Where the mother of a bastard obtained judgment against the 

putative father, under the acts of 1740 (Rev. chap. 30) and 1799 

(Rey. chap. 531), and purchased his land under an execution 

thereon—held, that in ejectment for the land, she must prove 

the father had notice of her intention to move for judgment, 

or that the sheriff had returned non est inventus. Jd., 391. 


Vide Statute of Limitations, 3, 4,12. Error, 1. Covenant, 4. 


PQUITY AND EQUITABLE CLAIMS: 
Vide Possession, 4, 5. Consideration, 4, 5. 
EQUITY OF REDEMPTION: 

Vide Mortgage, 1, 2, 3. 


ERROR: 
Vide Ejectment, 3. 





ESTOPPEL: 

1. A widow who continues the possession of her husband is bound 
by an estoppel Which would bind him were he alive. Gorham 
v. Brenon, 174. 

2. One claiming title under a party who is estopped to deny the title 
of the plaintiff is also bound by that estoppel. Phelps v. Blount, 
177. 

. He who claims a title by estoppel is, as to those estopped, in the 
constructive possession of the land, and may maintain trespass. 
Id., 177. 

4. A sale or pledge of property by one who has no title, in the pres- 
ence of the owner, without objection on his part, estops the 
latter from impeaching the transaction on the ground of his 
better title. Bird v. Benton, 179. ; 

5, And it seems that such an act of ownership, not objected to by 
the owner, would authorize any bystander to deal with the 
pawner, if the pledge was satisfied. /d., 179. ° 

3. The doctrine of estoppel has been beneficially applied to pvevent 
tenants from denying the titles of their landlords, during the 
continuance of the lease, and also of the possession gained 
under it. But the estoppel is dependent upon the estate, and 
the possession consequent upon it, and after the lease has ex- 
pired, and the possession fairly surrendered, the lessee is re- 

mitted to any title he had in the land before the relation of 
landlord and tenant commenced. Smart v. Smith, 258. 
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EVIDENCE: . 

1. Where the clerk certified that “the following and none other” were 
the bonds executed by the sheriff, the certificate was held not 
to be evidence that no other bond was given. Governor yv. Me- 
Affee, 15. 

2. The record of the conviction of a principal felon is: admissible on 
the trial of the accessary, and is conclusive evidence of the con- 
viction of the principal and prima facie evidence of his guilt. 
State v. Chittem, 49. 

. The rule is the same where the principal felon is a negro and the 
accessary a white man, although the conviction was procured 
by the testimony of negroes, incompetent against the accessary. 
Td., 49. 

4, On the trial of a white man charged asaccessory, the principal felon 
being a negro, the testimony of negroes is admissible upon the 
question of the principal’s guilt, but not to prove the incitement 
by the accessary. Id., 49. 

5. Belief is more readily yielded to a probable than an improbable 
proposition. Upon this principle less strong and irrefragable 
proof will justify a jury in convicting of a misdemeanor than 
of a capital felony. But in both cases there should not be a ra- 
tional doubt of the guilt. State v. Cochran, 63. 

Common reputation is the best evidence of the state of a man’s 
property where it is collaterally questioned. Jd., 63. 

7. The contents of a letter directed to an endorser of a bill of ex- 
change at his residence, giving: him notice of its dishonor, may 
be proved by parol, without notice to produce the original. 
Faribalt vy. Ely, 67. 

8. Evidence of what the justice meant by such a judgment is im- 
proper, as the entry must speak for itself. But it is otherwise 
as to the fact whether the merits were enquired into upon 
rendering it. Fersell v. Underwood, 111. 

. Other words besides those charged as slanderous may be proved 
on the trial as evidence of the malicious intent of the defend- 
ant, and this, as well where they are actionable, as where they 
are not. Brittain vy, Allen, 120. 

10. In action of slander, the word tree without explanation, ex vi 

termini, means a standing tree, Jdol v. Jones, 162. 

11. In an action for a malicious prosecution, can the defendant give 
in evidence what he swore to when suing out the warrant, or 
upon the trial of the indictment. Qu.? McRae yv. Oneal, 166. 

12. Where a witness was permitted to give this in evidence, with- 
out objection from the plaintiff, and a part of the defendant's 
oath when suing out the warrant, detailed information given by 
anegro. Held, that the plaintiff having permitted a part to be 
given in evidence, the defendant had a right to have the whole 
stated. J/d., 166. 

8. On a question whether there was probable cause for an arrest. 
evidence of suspicious behavior in the plaintiff the day before it 
was made is admissible, although there was no proof that the 
defendant knew of that conduct at the time of the arrest. Jd., 
166. 

14. An interest in the event of a suit acanired after the commence- 
ment does not render a witness incompetent, unless that inter- 
ést was acquired from the party offering him. Rhem y. Jack- 
son, 187. 

15. Proof may be offered of the bad moral character of a witness in 

order to discredit his testimony. State v. Boswell, 209, 
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16. The discrediting witness should not express an opinion upon 
particular knowledge of facts; nor upon the hearsay of 
strangers to the witness, whose testimony it is intended to 
discredit. But if his information is derived from proper 
sources, he may be asked whether he would believe the other 
upon his oath, or whether the other is worthy of credit upon 
oath. Id., 209. 

. By the act of 1791 (Rev. chap. 354) neglecting to keep up a suffi- 
cient and lawful fence is rendered indictable; but the defend- 
ant must be convicted upon the testimony of three “indiffer- 
ent” witnesses. Held that the act introduced no new rule of 
evidence, but that the indifferent is synonymous tvith the word 
compentent. State v. Sawyer, 213. 

. Dictum per TooMER, Judge.—A scire facias which sets forth that 
the defendant “was fined nisi according to act of assembly,” 
is not supported by an entry that the defendant being under 
recognizance “was called and failed.” State v. Raiford, 214. 

. On a trial for murder, proof that a written paper found near the 
body of the deceased was given to the prisoner’s son for the use 
of his father, is a sufficient ground to permit the paper to go 
to the jury, with instructions to disregard it unless satisfied 
that it actually came to the prisoner’s possession. State v. 
Arthur, 217. 

. A receipt for a specific sum of money, which it states to be in full 
of all demands, is not conclusive evidence that the specific sum 
was paid, or that it was in full of all demands. But such a 
receipt is prima facie evidence of a settlement between the 
parties, and of a payment of the balance; and it is incorrect to 
say that it is only evidence of a payment of the sum men- 
tioned in it. Reid v. Reid, 247. 

. Where two persons sign a receipt for money, and jointly promise 
to refund it if not legally paid, in an action by one of them 
against the person to whom the receipt was given for money 
had and received, the other is a competent witness for the 
plaintiff, there being no proof of the identity of the money 
sued for and that mentioned in the receipt. Smith v. Roun, 252. 

. Where A, as the agent of B, received money from C to pay B, and 
neglected to do so, C, upon paying B in full, has no right, with- 
out a specific application, to offer these facts as an evidence of 
the payment of another debt due from him, in which A, the 
agent, is beneficially interested. Smith v. Fagan, 299. 

. The certificate of the clerk of the County Court is evidence of the 
probate of a deed; but it is supposed to be the result of the 
facts proved by the record—and where it is contradicted by the 
record, it must be controlled by the latter. Burgess vy. Wilson. 
306. > 

. The surety of a delinquent cashier is not a competent witness in 
an action brought to recover money improperly paid by his 
principal, and for which the latter is chargeable. State Bank 
v. Littlejohn, 381. 

. A lease thirty years old is prima facie evidence of the time the 
lessee took possession and is admissible, although produced by 
the lessor in support of his title—especially where it was ad- 
mitted that the lessee took possession about the time of its 
date. Blair vy. Miller, 407. 

. Parol evidence to control the description of land contained in a 
deed is in no case admissible, unless where monuments of 
boundary were erected at the execution of the deed. If the 
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description in the deed varies from these monuments, the 

former may be controlled by the latter. Reid v. Schenck, 415. 

7. The course and distance in a deed cannot be altered by parol evi- 
dence of ex post facto transactions, unless those transactions 
tend to prove the erection of some monument of boundary con- 
temporaneously with the execution of the deed. Jd., 415. 

28. Where the boundaries of land never were marked, nothing can 
alter the course and distance in the deed. Therefore, where a 
deed called for a front of six poles, and parol evidence was re- 
ceived to prove that six poles and six feet were intended, in the 
absence of proof that the line was run and marked—held, that 
the parol evidence was improperly received. Jd., 415. 

29. Co-defendants in an indictment cannot be witnesses for each 
other, unless they have been first acquitted or convicted, and 
this although their trials are to be had in different counties. 
State y. Mills, 420. 

30. Secondary evidence of papers in the*possession of a party to a 
cause is admitted, after notice to produce the originals, not be- 
cause the originals are not produced, but because it is the best 
evidence in the power of the adverse party. State v. Kim- 
brough, 431. 

31.This principle extends to criminal as well as civil cases; and the 
rule that no man is bound to criminate himself only protects the 
accused in the possession of the originals, and prevents him 
from being compelled to produce them. If, after notice, he 
objects to their production, the State has a right to prove their 
contents. Jd., 431. 

32. A notice to produce on a trial to be had “this day” is not confined 
to a trial on that day, but extends to a trial at any subsequent 
term. J/d., 431. 

33. Whether persons who have an interest in property expectant upon 
the life-estate of another are competent witnesses for the pros- 
ecution in a capital charge against the tenant for life. Qu.? 
Id., 481. ' 

34. But if their interest does exclude them, it may, however remote 
and contingent, whether legal or equitable, be assigned or re- 
leased, so as to render them competent. /d., 431. 

35. A witness not interested in the event of the suit may be compelled 
to answer all questions on which the rights in litigation depend, 
except when his answer would subject himself to a criminal 
prosecution or make him liable to a penalty or forfeiture, or 
render him infamous. Therefore, where a witness declined 
answering because his answer would subject him to a civil 
action—held, that this was not a ground of protection. Jones 
v. Lanier, 480. 

36. In an action on a bond congitioned to perform the decree in a suit 
in which A and B were defendants—held, that the record of a 
suit in which B and C were were defendants did not support 
the breach assigned. Coleman v. Crumpler, 508. 

37. Held, also, that parol evidence to prove that the name of C was 
inserted in the bond by mistake, instead of the name of A, 
was inadmissible. Jd., 508. 

38. Whether the breach of a bond, conditioned to perform the final 
decree of the Supreme Court, is supported by evidence of a fail- 
ure to perform the decree of a Superior Court, to which the 
cause was afterwards remanded by the Supreme Court? Qu.? 
Td., 508. 

39. Proof of particular facts is inadmissible in impeaching a witness, 
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because such proof tends to a number of collateral issues, and 
because neither the witness nor the party offering him can be 
prepared to meet them. Barton v. Morphes, 520. 

40.Where a witness who supported another was asked if he had not 
heard the first accused of a particular larceny, it was held to 
be improper. Jd., 520. 

41, Where there is no allegation of fraud the transfer of property in 
the hands of a consignee may be presumed from letters of the 
owner and vendee to the consignee, directing him how to hold 
the property, and without proof of a consideration. Cor vy. 
Gordon, 522. 

42. Where it was agreed to abide by the decisian of the Supreme 
Court, upon a case stated, an averment of a breach of that 
agreement was supported by proof of the decision of the Su- 
preme Court, upon a consideration of the whole case, although 
the judgment of that Court was not final, but a new trial was 
granted. Cowan v. Davidson, 533. 

43. Where au agreement in writing is made, and one of the contract- 
ing parties and a third person agree by parol that its stipula- 
tions shall extend to them, in an action between the two last, 
the written agreement is competent evidence, and may be con- 
nected with that on which the action is brought by parol tes- 
timony. Hargrave v. Davidson, 535 ‘ 

Vide Judge's Charge, 1. Ferry, 3. Malice, 1. Foreign Laws, 1. Deed, 
1. Parties to an Action, 1, 3, 4. Slaves, 19, 20. Appeal, 5. De- 
tinue, 1. Bills of Exchange, 1. Sheriff, 1. Registration, 1. Eject- 
ment, 1, 2. Possession, 3. New Trial, 3. Wills, 2. Probate, 1. 


EXECUTION: 

1. A levy made and returned is waived by taking out an alias fi.fa. A 
venditioni with an alias fi. fa. clause is the proper writ to keep 
up the lien created by the levy, and the relation of the process, 
to the teste of the original fi. fa. Yarbrough v. State Bank, 23. 

2. An alias fi. fa. although founded on one which was returned “too 
late to hand,” has a lien on goods from the teste of the first. 
Td., 23. 

3. Where the conduct of the parties is bona fide, a fieri facias of a 
senior teste is entitled to a priority, and those of equal teste 
to an equality in dividing the proceeds of sales made by the 
sheriff, without reference to the time of their delivery to the 
sheriff, provided all are delivered before the return day and 
before the sale. Palmer vy. Clarke, 354. 

4. But where a plaintiff prevents his execution from being acted on, 
he is guilty of a legal fraud, and is postponed as to creditors 
who have endeavored to enforce their judgment. Id., 354. 

. If a plaintiff instructs the sheriff not to sell under his execution 
unless some other creditor forces a sale, he loses his priority. 
Td., 354. 

6. But these rules apply only between judgment creditors; as be- 
tween them and the vendee of the defendant. all executions 
have the preference. /d., 354. 

. Where several writs of fieri facias have been issued on the same 
judgment, and have all been bona fide acted on without produc- 
ing satisfaction, the last of them relates to the teste of the 
first, and binds the property of the defendant from that time. 
But where the original, or any intermediate writ, never was de- 
livered to the sheriff, the lien is not carried back beyond the 
one on which the sheriff roe) Id., 354. 
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8: If the plaintiff in an original fi. fa. grants indulgence to the de- 
fendant, and afterwards issues an alias, this indulgence does 
not affect the lien of the first writ as to the defendant or his 
vendee. Arrington v. Sledge, 359. 

9. The proviso in the last section of the act of 1789 (Rev. chap. 311) 
does not prevent an execution from issuing under that act and 
the act of 1784 (Rev. chap. 226), where one of several heirs is a 
minor, but only directs that it shall not be levied upon the 
property of the infant defendant. Therefore, where judgment 
was obtained against several co-heirs, one of whom was an in- 
fant—Held, that the creditor might sue out his execution 
and obtain satisfaction from the assets in the hands of the 
adults. Bank of Newberne v. Stanly, 476. 

10. Dictum per HENDERSON, Chief Justice, arguendo. The proviso was 
probably intended only to apply to cases where the guardian had 
sold property of the infants to satisfy the debt, and this con- 
struction is justified by the fact that execution cannot issue, ex- 
cept upon motion, because circumstances may require some fur- 
ther extension of time to enable the guardian to realize the 
proceeds of the sale. Jd., 476. 

11. An execution against the land of an infant, under the acts of 
1784 and 1789, ought to appear upon its face to have issued 
after a stay of twelve months, and upon motion; otherwise the 

' sheriff is not bound to levy it. Jd., 476. 


Vide Sheriff. 1, 2, 7, 8,9. Levy, 1, 2, 3, 4. 


EXECUTORS: 
Vide Aministrators and Executors. 


FEME COVERT: 
Vide Probate, 1, 2, 3, 4. 


FENCES: 


Vide Eridence, 17. 


FERRY: 

1. The exclusive right of keeping a ferry and taking tolls belongs to 
the sovereign; but he can grant the franchise to none but the 
owner of the adjacent lands. If the owner refuses to exercise 
the franchise, the grant may issue to another. But in such case 
compensation must be made to the owner of the fee for the use 
of the soil for that express purpose, although there is a public 
highway leading to the river on both sides. Pipkin v. Wynns, 
402. 

2. An order of the County Court granting to one tenant in common 
the exclusive right of keeping a ferry and receiving tolls, with- 
out default in the others, and without notice to them, is void. 
Td., 402. 

3. Twenty years’ enjoyment of a franchise raises a presumption of 
a grant. Id., 402. 


FIXTURES: 
1. Erections made by a lessee for years, for the better enjoyment of 
his term, become part of the realty. But if made for the exer- 
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cise of a trade, or for the mixed purposes of trade and agricul- RA. f 4 i 
ture, they belong to the tenant, and may be removed by him a eee 

during the term, or after its expiration. If the removal is op 

made after the expiration of the term, the tenant is, in respect % 

io his entry only, a trespasser. Pemberton v. King, 376. Hiss 
2. Between the tenant and his creditors a fixture which cannot be i 
x! moved without injury to the premises is, until severed, a part “oh 
, a of the realty. Therefore a sale of it by a constable is a nullity, . ee 

. , and a levy by a sheriff is not such a severance as will give him To 
y a special property in it. Jd., 376. y hae 
 SUvorGery: “ 
b. Vide Indictment, 7, 8, 9, 10. yy 


FOREIGN LAWS: 


By 1. The act of 1823 (Rev. chap. 1198) directing the mode in which laws ih, 
j of other States shall be proved, is substantially complied with . 
by a certificate under the hand and private seal of the Secretary 

of State, accompanied by a certificate of the Governor, under 

the seal of the State, as to the official character of the Sec- X 
retary. State v. Jackson, 563. 

> a 2. The existence of a foreign law is an inquiry for the jury; but that 
fact being ascertained, its construction and effect are questions me :. 
to the Court. IJd., 563. ay: 


_ ae Vide Slaves, 18. 
> FRANCHISE: 

5 Vide Ferry, 1, 2. 
# srravp: 


% ‘ 
: i. A fraud perpetrated upon an individual, without the use of false ar 
| tokens, or any deceitful practice affecting the community at e 


bs large, and without the aid of a conspiracy, but the result of a 
i false assertion, is not*indictable. State v. Justice, 199. 


Vide Auction, 1. Slaves, 4. 


4 GAMING: ‘ : 
> 1. The act of 1788 (Rev. chap. 284), for suppressing excessive gaming, ; 
Fe is construed liberally; and if any part of the consideration of a 
- ui bond be money won at play, the bond is void in toto. Turner 

v. Peacock, 303. 

2. So, if upon the compromise of an action upon a gaming contract, 
a bond be taken, it is void, notwithstanding the compromise, if : 1. 
money won at an illegal game form a part of the considera- 
tion. Jd., 303. a 

* 3. A judgment won at cards, and delivered to the winner, cannot Ki 

a be recovered back under the act of 1784. Hudspeth vy. Wilson, 

372. 

Vide Slaves, 10. 














GIFT: 
Vide Deed, 1. Slaves, 8, 4, 5. 









GRANT: 
Vide Possession, 2. 








GUARDIAN: 


1. A guardian bond executed by an acting justice of the peace “to a 
B, and the rest of the justices,” &c., is nugatory. “Justices y, 
Wilson, 6. 

2. Such bonds should be made as prescribed by the act of 1762, chap 
69, sec. 7, to the justices present in court granting the guar- 
dianship. Id., 6. 


HEIRS: 
Vide Execution, 9; Partition, 1. 


HOMICIDE: 
Vide Manslaughter, 1, 2. Murder, 1, 2. 


HUSBAND AND WIFE: 


1, The statute 22 and 23, Charles II., giving to the husband the whole 
of the personal estate of his deceased wife, is in affirmance of 
the common law. Hoskins v. Miller, 360. 


INDEMNITY: 

1. A promise made to a sheriff to indemnify him for doing an un- 
lawful act, or for omitting to perform his official duty, is void. 
The rule, however. is subject to the exception that the act be 
not one which is apparently lawful in furtherance of the 
sheriffs duty. Denson v. Sledge, 136. 

2. Hence a promise to indemnify a sheriff for neglecting to levy a fi. 
fa., or for postponing its execution, is void. But an indemnity 
to him for levying a fi. fa. against A upon goods in the pas- 
session of B is valid. Jd., 136. 

3. Where the sheriff was a surety to the principal defendant and 
a party to the writ, which for that cause improvidently issued 
to him, it was held that the promise of a stranger to pay the 
debt on the return day of the writ, if the sheriff would not 
proceed under it, was void, although the writ improperly 
issued to the sheriff, and he was a surety for the debt. I[d., 
136. 


Vide Sheriff, 2, 3, 4. 


INDICTMENT: 

1. An indictment on the acts of 1798 and 1816(Rey. chaps. 501 and 906), 
prohibiting the retailing of liquor by a measure less than a 
quart, which charges the retailing to be “ by the small mea- 
sure,” is defective; the words “less than a quart” should be 
superadded to the deseription of the offence. State v. Share, 
198. 

2. Where one statute creates an offence, imposes a penalty and gives 
an action to recover it, and another makes the offence indict- 
able, it was held (HENDERSON, Chief-Justice, dissentiente) that 
an indictment for the offence should conclude, “against the 
form of the statutes.” Therefore as the act of 1784, sec. 14 
(Rev. chap. 227), prescribes the duty of overseers of the road, and 
the act of 1786, sec. 4 (Rev. chap. 256), makes the omission of 
that duty indictable, it was held that an indictment against an 
overseer, concluding “against the form of the statute,” was 
defective. State v. Pool, 202. 
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. Dictum per HENDERSON, Chief Justice—Where it is necessary to : 
have recourse to two statutes to show the criminality of the act ‘ 
, charged in the indictment, it should conclude in the plural. But 
= % when that act is an infraction of one statute only, and the 
bi mode of prosecution and measure of punishment is prescribed 
— & by another, it should conclude in the singular. Jd., 202. 
7 _ 4. An indictment on a statute need not negative a proviso which 
iy merely withdraws a case from its operation; aliter where the pro- ‘¢ 
viso adds a qualification to the enactment so as to bring a case 
‘ within it, which but for the proviso would be without the 
‘ statute. Therefore, an indictment on the statute of 1790 
against bigamy, which avers that the first wife was living at 
— © the time of the second marriage, is good, without an averment 
: 8 that the first marriage then subsisted. Stute v. Norman, 222. 
x 5. In an indictment for a forcible trespass upon personal property, 
yi greater force must be averred than is expressed by the words 
viet armis. The trespass must involve a breach of the peace, 
or directly tend to it, as being done in the presence of the pros- 
ecutor, to his terror or against his will. State v. Mills, 420. 
a 6. Actual possession by the prosecutor must be averred; but an in- 
. dictment which averred the legal possession of the prosecutor, 
y and that the defendants with strong hand, unlawfully, violently 
and forcibly did seize, arrest and take from the prosecutor, was 
held sufficient. Id., 420. 
7. An indictnfent for forgery must contain an exact copy of the 
forged instrument. And when a bank-note had been forged by 
raising its amount, and the sum mentioned in its body had been 
. & erased, and never filled up again—held, that it was proper to set 
> & it out with a blank. State v. Dourden, 4438. 
. As such an instrument, from its tenor, purports to be of value, 
; it is unnecessary to aver in the indictment that it was for @ 
f specific sum. /d., 443. 
. An averment of the legal validity of an instrument is never neces- 
sary in indictments for forgery, unless the instrument may, or 
sy may not, from its tenor, be of any validity—as where the for- 
2 gery is by signing a name in blank, it is necessary to aver the 
effect of such signature. I/d., 448. 
10. The doctrine of indictments for forgery, and of the difference be- 
tween the purport and the tenor of an instrument, discussed by 
RvurrFin, Judge. I/d., 443. 
11. By the act of 1811 (Rev. chap. 809), to regulate proceedings on in- 
dictments in the Superior Courts, all defects in indictments are 
cured, except the omission of an averment of facts and circum- y 
stances which constitute the crime charged. Nothing need be 
stated of which proof is not required on the trial. Therefore, 
in an indictment for murder it is necessary to aver that a mortal 
wound was” given, but the size and nature of the 
wound being matters not material to the description of the 
offence, nor a necessary part of the evidence, its dimensions 
need not be stated. State v. Moses, 452. 
12. An indictment concluding “and the jurors,’ omitting the word 
“so.” is sufficient. /d., 453. 
18. An indictment for perjury, which sets forth that a warrant was 
tried in which A demanded of B twenty dollars for corn, &c., is 
sufficiently proved by producing a warrant between the same 
parties “for debt due by account,” without specifying the par- 
ticulars of the account. State vy. Alerander, 470. 
. An averment of the time when the offence was committed is un- 
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necessary, unless the time is a constituent part of the offence, 
Such an averment is frequently made, where offences commit- 
ted after a certain specified day are made criminal; or where 
the statute increases the punishment. But it seems that it is 
now in no case necessary. State v. Sam, 569. 


Vide Record, 2, 3. 













INDICTABLE OFFENCES: 


Vide Fraud, 1. Slaves, 6, 8, 10. 





Eridence, 17. 





’ INDORSEMENT: 
; Vide Bills of Exchange, 4. Statute of Limitations, 13. Parties to an 
Action, 3. 













INFANTS: 


Vide Statute of Limitations, 5. Execution, 9. 









INSOLVENTS: 
Vide Clerk, 1, 2. 





























INSOLVENTS’ BONDS: 


1, A condition “to appear and claim the benefit of the’act, &¢., and 
not depart without leave,” is substantially the same as that 
prescribed by the act. Mooring v. James, 254. 

4. Where the defendant in the ca. sa. appeared at the return day of 
the writ, and upon an issue being made up, the cause was con- 


tinued, and afterwards the defendant made a default: Held, ‘% 
that the condition was broken, and the plaintiff entitled to é 
judgment, /d., 254. 3 
Vide Bonds, 1. Sureties, 2, 3. te 
' INTEREST: 


: Vide Corenant, 8. e . 


JUDGE’S CHARGE: “3 


1. A judge has no right to inform the jury how much weight is to 
be given to testimony; but it is his duty to inform them when ; 
it weighs nothing. Reid v. Schenck, 415. d 

2. Under the act of 1796 (Rev. chap. 452), directing the conduct of ; 

: judges in charges to the petit jury, it is the duty of the judge 4 

to recapitulate the testimony in such a manner as will divest 
it of immaterial circumstances, and so to present all the facts, 
on each side, that they may have their fullest legitimate opera- ‘4 
tion. An unfair and partial exhibition of the testimony only 4 
can be complained of. State v. Moses, 452. ‘ 

. The weight of testimony is exclusively the province of the jury; ; 
but its nature, relevancy and tendency it is the duty of the 
judge to explain. Jd., 452. 

4, The duty imposed by the act upon the judge “to state, in a full 
and correct manner, the facts given in evidence,” does not con- 
fine him to the words spoken by the witnesses, but authorizes 
him to state all the circumstances attendant upon the examina- 
tion, to show how they are contradictory and how reconcilable, 
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and thence to submit a reasonable inference which may be 
drawn. Id., 452. 

5. Thus, where a witness testified that at the distance of ten paces, 
in a dark night, he saw the prisoner pull the trigger of a gun, 
and the judge informed the jury that if they believed the wit- 
ness meant, that by the flash of the gun he saw the prisoner’s 
hand upon the trigger, that would explain the apparent contra- 
diction—held, that the judge, by such instruction, did not trans- 
gress the limits of his duty. Jd., 452. 

6. Dictum per RuFFin, Judge.—If a judge, in his charge to the jury, 
presents only the inferences that can be drawn on one side, 
arrayed in solido, so as to constitute an imposing argument to 
the jury, without summing up on the other side, it is an eva- 
sion of the statute. Jd., 452. 


JUDGMENT: 

1. A judgment “that the plaintiff pay costs” is not a judgment on 
the merits, because it may be upon matter collateral to them. 
Ferrell y. Underwood, 111. 

2. Upon sustaining a demurrer to a plea in abatement the proper 
judgment is quod respondeas ouster. Casey v. Harrison, 244. 


JUDGMENTS: 

1. A scire facias is a proper remedy against an administrator to re- 
vive an unsatisfied judgment against his intestate. Smith v. 
Fogan, 299. 

2. The word “debts” in the act of 1789, relating to joint obligations 
(Rev. chap. 314), includes judgments; therefore the remedy 
upon a judgment against several. will survive against their per- 
sonal representatives. TJd., 299. 


Vide Trover, 1. Gaming, 3. 


JURISDICTION: 

1. Under the powers conferred by the act of 1794 (Rev. chap. 414) 
a single justice of the peace has jurisdiction of implied con- 
tracts. Ferrell vy. Underwood, 111. 

2. Where upon the death of a man his wife appropriated mony 
belonging to his estate to her own use: held that it might be 
recovered by warrant, without proof of an express promise 
to pay it. Jd., 111. 

5. Dictum per HENDERSON, Chief-Justice.—The jurisdiction of a sin- 
gle justice extends to all cases where a general Indebitatus 
Assumpsit will lie. 7d., 111. 

. Where a defendant promised to pay a debt as soon as he had col- 
lected certain notes, it was held that a special action on the 
case was the only remedy for neglect in the collection, and that 
a single magistrate had no jurisdiction of the matter, without 
proof of the receipt by defendant of the money due on the 
notes. Fentress v. Worth, 229. 

5. Under the acts of 1804 and 1820 (Rev. chaps. 650 and 1045), the 
only mode of taking advantage of the want of jurisdiction is 
by plea. Allison v. Hancock, 296. 

. After an appeal to this Court the Court below can take no further 
order in the cause unless a new trial is awarded here. State 
Bank vy. Twitty, 386. 

7. If judgment be arrested in this Court the Court below can only 
collect the costs incurred there. Jd., 386. 
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8. Assumpsit cannot be maintained before a single magistrate upon 
an implied promise, where the plaintiff has an election to sue 
either in tort or in contract; the action must be brought in a 

Court which has jurisdiction in tort. Clark v. Dupree, 411. 
‘7 9. A superior Court cannot supersede the process of an inferior t 
: Court, unless the writ of supersedeas be auxiliary to the ap- 
pellate jurisdiction of the former. Bank of Newbern v. Stanly, 
476. 


Vide Nonsuit, 1. 











JURY: 
Vide Challenge, 1, 2. Record, 4. Verdict, 5. Foreign Laws, 2. New x 
Trial, 5. 








JUSTICES OF THE PEACE: 


1. Undertheactof 1790 (Rev. chap. 327), justices of the peace are liable 
to an action of debt only when they take no bond from the 
sheriff; they are not liable where they have committed an hon- 
est mistake in the form of it. Governor v. McAffee, 15. 

2. The acts of limitations of 1715 and 1814 (Rev. chap. 2 and 879), i 
do not bar the action against the justices given by the act of ‘a 
1790. Jd., 15. 


Vide Jurisdiction, 1, 2, 3,4. Parties to an Action, 1, 2. 





























LANDLORD AND TENANT: 2 
Vide Estoppel, 6. Fixtures, 1. 3 


LEASE: . 
Vide Estoppel, 6. Ejectment, 8. Evidence, 25. < 


LETTERS OF ADMINISTRATION: ‘ 
Vide Adminstrators and Evrecutors, 8. 


LEVY: 

1. A seizure of goods upon an execution is a constructive payment 
only where unless so considered an injury will occur—as where 
the sheriff has seized, but will not sell. In the matter of King, 
341. 

2. But in all cases where the defendant has recovered possession of 
the goods, either with or without the consent of the sheriff, the 

; seizure is no payment, and a new execution may issue—and this 
as well where there are several defendants as where there is 
but one. Jd., 341. 

3. Where a justice of the peace finds the plea of plene admisistravit 
in favor of the defendant and issues a fieri facias, which is 
levied on the land of which the debtor died seized, upon a re- 
turn thereof to the County Court, and an award of a venditioni 
exponas on a scire facias against the heir, the levy is mesne 

j process in the new suit against the heir, and creates no lien 

upon the land. Jricin vy. Sloan, 349. 
4. But where the fieri facias is against a living debtor, the subse- 


Se 


1 quent return is only a mode of placing the proceedings upon 
| record, and the levy binds the land from the time it was made. 
i Id., 549. . 


Vide Sheriff, 1. Execution, 1. 






















: LIEN: 
. 4 Vide Execution, 1, 2, 3, 7,8. Levy, 3, 4. 


: LOST PAPERS: ‘ 
a Vide Possession, °. 4 
MAIMING: 

Vide Malice, 1, 2, 3. 


MALICE: 


1. In a prosecution under the act of 1791 (Rev. chap. 339) for prevent- 
ing malicious maiming the intent to disfigure is presumed from 


a. the act of maiming, unless the contrary appear. State v. Craw- i 
_ ford, 425. 
a 2. Under that act the corpus delicti is complete, if the maim be com- 
: mitted on purpose, and with intent to disfigure, although with- bo 
et out malice prepense. TJd., 425. i 
— = 8. Dictum per RurFrix, Judge.—The words “malice aforethought,” j 
=. in the act of 1791, do not mean an actual, express, or precon- “ta 


ceived determination; but import an intent, at the moment, to do, 
without lawful authority, and without the pressure of neces- 
sity, that which the law forbids. J[d., 425. 


Vide Murder, 2. 


: o MALICIOUS PROSECUTION: 


q Case for malicious prosecution lies for the abuse of valid process; 
- but for an arrest under process void in itself, or issued by a 
f Court having no jurisdiction, trespass is the proper remedy. 
Allen v. Greenlee, 370. 


Vide Evidence, 11, 12, 13. 







MANSLAUGHTER: 


1. A homicide may be justified whenittakes placetopreventa threat- 
ened felony, but not when inflicted as a punishment of one 
already committed. State v. Roane, 58. 

2. To justify the homicide of a felon, for the purposeof arresting him, 
the slayer must show not only a felony actually committed, but 
also that he avowed his object, and that the felon refused to 
submit. Jd., 58. 











MASTER AND SLAVE: 
Vide Slaves, 19, 20. 










MORTGAGE: 

1. If the mortgagee obtains judgment and execution for the mort- 
gage debt, and under the act of 1812 (Rev. chap. 830), sells the 
equity of redemption and becomes the purchaser, how is the 
relation between him and the mortgagor affected thereby ? Qu.? 
Core v. Camp, 502. 

2. Does he abandon his mortgage and become the owner of the land 
to all purposes, and liable to pay the mortgagor the amount 
he bid at the sale, or is he still liable to an account and re- 
demption? Qu.? Id., 502. 
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3. If a third person buys at such sale does he hold the whole equit- 
able estate in the land, and is he entitled to call for the legal 
title without payment of anything beyond his bid? Qu.? Id., 
502. 

4. But in such a case, the contract of sale being made with the 
sheriff, whatever may be right of the mortgagor in equity, he 
cannot, at law, recover the sum bid by the mortgagee. I[d., 
502, 


MURDER: 


1. Provoking language does not justify a blow, and if an instrument 
calculated to produce death be used, the slayer is guilty of 
murder. State vy. Merrill, 269. 

2. Malice is presumed from the nature of the instrument and from 
the want of a legal provocation, and it is a matter of indiffer 
ence whether the temper of the prisoner be mild or violent. 
Td., 269. 


NAVIGABLE RIVERS: 


1. The English rule for determining whether a river is navigable or 
not, viz., the ebb and flow of the tide, is not applicable in this 
State. Wilson v. Forbes, 30. 

2. What general rule shall be adopted to determine the character of a 
water course. Qu.? Jd., 30. 

3. But a stream eight feet deep, sixty yards wide, and with an unob- 
structed navigation for sea vessels from its mouth to the 
ocean, is a navigable stream, and its edge at low water mark 
is the boundary of the adjacent land. J/d., 30. 


NEGROES: 

Vide Evidence, 2, 3, 4. 

NEW TRIAL: 

1. Where a verdict is against the evidence a new trial can be granted 
only by the judge who tried the cause. Alley v. Hampton, 11. 

2. Where the judgment below was rendered upon a point reserved, 
which did not appear upon the record, the remedy is to grant 
a new trial. Dunett v. Barksdale, 251. 

3. As the State has no right to inquire into the temper of the 
prisoner unless it be put in issue by him, where proof was re- 
ceived of the prisoner’s Violent temper, it was held, per HENpDER- 
son and HALL, that as this question may have affected the ver- 
dict, a new trial should be granted. State v. Merrill, 269. 

. But Rurrin, dissentiente, held that as the evidence, although im- 
proper, could not vary the result, it was useless to disturb the 
verdict. Jd., 269. 

5. Where a question of law has been improperly left to the jury, a 
new trial will not be awarded, if the jury decided it correetly. 
State v. Jackson, 563. 


NOLLE PROSEQUI: 

Vide Slaves, 1. 

NONSUIT: 

1. After a verdict in a cause commenced in the County Court, of 
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which a single magistrate had jurisdiction, judgment of non- 

suit cannot be entered, as is provided by the act of 1777 (Rev. ek 
chap. 115, sec. 10), respecting suits commenced in the Superior a 
Courts. Allison v. Hancock, 296. 

2. Under the act of 1777 the Court will not order a non-suit, unless 
on motion of the defendant. 


z : Vide Statute of Limitations, 1. Jurisdiction, 5. . - 


















NOTICE: 

5 ,. Dictum per Toomer, Judge.—Notice to produce papers in the posses- ss 
; 5 sion of the opposite party is unnecessary in three cases— “J 
& 1st. Where a duplicate original is offered. “ 
% fe, 2d. Where the instrument to be proved is a notice. ae 
% ie 3d. Where the action is of a kind to give the opposite party notice 3 
~, that he is charged with the custody of the paper, as in trover # 
a for a note. Farbalt v. Ely, 67. * 
i Vide Evidence, 7, 30, 31, 32. Ms 
| NUL TIEL RECORD: ~ : 
 _—- Vide Appeal, 3. Y 
i we 
M . OVERSEERS OF THE ROAD: i‘ 
_ a Vide Jdictment, 2. ‘ ry? 
. @ PARTIES TO AN ACTION: . Rt 
| ‘4 1. In an action upon a bond made to a number of persons as a class, . 
a ‘*® by the name of their class, as with the justices of a county, all S 
: " who belong to the class must join, and upon ron est factum . 

" % pleaded, it must be averred and proéved that the plaintiffs do 
A belond to that class. Justices Ehringhaus, 511. . 
¥ 2. Where a bond was given to “the justices of the Court of Pleas ‘ 





and Quarter Sessions,” and sundry persons joined as plaintiffs, 
averring themselves to be justices, but offered no evidence of 
their character, it was held—HENDERSON, Chief Justice dissen- 
tiente—that they could not recover, although the defendant had 
not, by any special plea, denied that they were justices. /d., 
511. 

3. Dictum per RuFFIN, Judge, arguendo.—In actions of debt upon en- 
dorsed bonds the general issue does not put the endorsement in 
issue, but it is different in assumpsit upon endorsed promissory 
notes, because in the first case, the debt is created by the exe- 
cution, and is uot affected by the subsequent endorsement; but 
in the last, the making of the note and the endorsement does 
not constitute the promise, being only a circumstance proving 
the existence of a debt, from which a promise is inferred. /d.. 

















511. 
4. Dictum per HENDERSON, Chief-Justice, arguendo.—The delivery of 
the bond and the character of the plaintiffs are distinct aver- : 






ments: and the latter are not being denied by the plea of non 
est factum, need not be proved. /d., 511. 


Vide Ejectment, 1. 










PARTITION: 


1. To render a partition between co-heirs under an order of the 
County Court valid it must appear that a petition was filed, that 
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all the heirs were represented, that the commissioners were 

sworn, and that they returned their proceedings under their 

hands and seals. A partition made without these requisites is 

not validated by the assent of the heirs at the time, nor by their 
subsequent acquiescence. Anders vy. Anders, 529. 

2. Whether a partition made by parol, with livery of seizin, is valid 

in this State? Qu.? Id., 529. 
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PAYMENT: 
Vide Bills of Exchange and Promissory Notes, 3. Evidence, 22. Levy, 
ie 3 ‘ 








PAUPERS: 
Vide Costs, 1, 2. 







PERJURY: 
Vide Indictment, 138. 







PLEAS AND PLEADING: 

1. A plaintiff is not permitted to reply several matters to any plea, 
except that of a set-off. Watts v. Greenlee, 87. 

2. The case of Worth v. Fentress, allowing several replications to the 
plea of set-off, approved by Rurrty, Judge. Id., 87. 4 

Vide Abatement, 1, 2,3. Jurisdiction, 5. Ejectment, 1. Practice, 1, 2. 

Parties to an Action, 1, 2, 3 4 










PLEDGE: 
Vide Surety, 1. 







POSSESSION: 


1. One who is in possession of the property of another is bound to 

surrender it upon the demand of the owner; but if he does not 
. know the applicant to be the owner, he has a right to reason- : 
able proof of that fact. Dowd v. Wadsworth, 130. ry 

2. The act of 1791 (Rev. chap. 346), making twenty-one years’ pos- 
session, under visible boundaries, without a grant, conclusive 
against the State, is founded upon the supposed loss of title 
papers setting forth those boundaries. Rhem v. Jackson, 187. 

3. Possession for twenty-one years, up to a visible line, although 
it may be evidence in ascertaining the boundaries set forth in 
a deed, is not conclusive that the visible line is the true 
boundary. Jd., 187. 

4. Possession by one having only an equity in land is considered as 
the possession of him who created that equity. Rhodes v. 
Brown, 195. 

Dd. Hence, where a vendee under articles for a purchase, was in pos- 
session, claiming for himself, his possession enures to ripen the 
defective colorable title of the vendor; and a subsequent pur- 
chaser of the legal estate from the vendor can recover in eject- 
ment against the vendee. Jd., 195. 


Vide Conversion, 1. Ejectment, 2. Estoppel, 1, 3, 6. Slaves, 5, 14, 15. “a 
Ferry, 3. Statute of Limitations, 12. 



























POWERS: 
Vide Surety, 1. Devise, 1, 4. Administrators, 8. 
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PRACTICE: 


1. If an administrator pleads fully administered, except a certain 
sum, and as to that sum sets forth judgments confessed by him, 
giving the particulars of each, the plaintiff cannot impeach any 
of those judgments for fraud, unless upon a special replication. 
Bell v. Davison, 397. 

2. But if, according to the loose practice adopted in the Courts of 
this State, the defendant pleads that he has confessed sundry 
judgments at a certain term of the Court, without giving any 
particulars of them, the plaintiff may, under a general replica- 
tion, impeach any judgment offered by the defendant in sup- 
port of his plea. Jd., 397. 

y : 8. Where, upon the plea of plene administravit praeter, the adminis- 

- @ tration account was referred to the clerk, and he was directed 

b to ascertain how the assets were disbursed or confessed, with 

- @ liberty to each party to except, and the report to be evidence 

on the trial, and the clerk excluded one judgment confessed 

- by the defendant, because it was on a note not due at the time 

of confession, and part of another because it was for more 

e than the debt, and stated the reasons why he had excluded 

a them on the face of his report—held, the defendant having filed 

no exceptions, that he was concluded by the report. Jd., 397. 


a 


PRINCIPAL AND ACCESSORY: 


The rules of law respecting principal and accessory commented 
upon. State v. Chittem, 49. 


Vide Evidence, 2, 3, 4. Slaves, 22. 


PRINCIPAL AND AGENT: 
Vide Agent, Sheriff, 11. 


PRIORITY: 
Vide Executors and Administrators, 2. Sheriff, 2. Scire Facias, 1. 
; - Execution, 3, 4, 5, 6. 
ti 4 oe 
. PRIVITY OF ESTATE: 
4 1. Privies in estate are those who succeed only to the rights of their 


vendor. A purchaser at a sheriff’s sale is not privy to the de- 

3 fendant in the execution, as he succeeds also to the rights of the 
plaintiff. Briley v. Cherry, 2. 

Vide Covenant, &. 


PROBATE: 


fe y 1. By the act of 1715 (Rev. chap. 3), as explained and amended by 

a the act of 1751 (Rev. chap. 50), a deed to convey the lands of a 

feme covert must, except in case of her inability to attend, be 
acknowledged by the husband and wife in open Court. Proof 
by witnesses of the execution is not sufficient. Burges v. Wil- 
son, 306. e 

2. Under these acts the proper mode to bar the wife, she being able 
to attend, is for the husband and wife to acknowledge the deed 
personally in open Court, and then for one of the Court to take 
the private examination of the wife. Jd., 306. 

4. When the wife cannot attend, the deed must be first proved as to 
the husband, and then a commission issued to two or more 
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commissioners to take the acknowledgment and privy examina- 

tion of the wife. Jd., 506. 

4. Where a justice was directed to take the private examination of 
the wife before the deed was proved as to either the, husband or 
the wife, who, upon making his report, proved the execution of 
the deed by the husband and wife, and also certified as to her 
private examination—held, that the deed was _ inoperative, 
and did not bar the heir of the wife. Jd., 306. 

Upon the probate of a will in the Superior Court, under an issue 
of devisavit vel non, the clerk of the Superior Court should re- 
turn the will with a certificate of its probate to the County 
Court. <A copy of the will and of this certificate, under the 
seal of the County Court, is a sufficient attestation of the 
probate. MeNeill v. McNeill, 393. 

6. A certificate, under the seal of the County Court, that a will was 
proved in the Superior Court, and afterwards ordered by the 
County Court to be recorded, is not a sufficient attestation of 
the probate. J/d., 393. 

7. Dictum per HALL, Judge.—A copy of the record of the Superior 
Court, certifying that a will was proved in that Court, with a 
copy of the will, is sufficient. Jd., 393. 

8. The probate of a will ought regularly to appear upon the minutes 
of the County Court, and the will itself ought to be recorded. 
Sumner v. Roberts, 527. . 

». Although the certificate of the clerk on the will itself hag been 
commonly received as sufficient, yet if this certificate made 
and signed by the deputy it is not a legal probate, and the fact 

that the original is on the files of the Court will noi aid it. 


wt 


-~ 


10. In this State does any length of time dispense with the necessity 
of a probate? QOu.? Jd., 527. 


Vide Evidence, 23. 


RECEIPT: 
Vide FEridence, 20, 21. 


RECOGNIZANCE: 
Vide Amendment, 2. NSherijf, 12. 


RECORDS: 

1. Where an error is committed in engrossing the judgment of this 
Court it must be corrected by the minutes. State Bank v. 
Twitiy, 386. 

2. In the record of an indictment it is proper to state it as taken “at 
a Superior Court of law.” and not “at a Superior Court of Law 
and equity. State v. Kimbrough, 431. 

3. In a record which states that “at a Superior Court begun, &c.. pre 
sent the Hon. A. B., Judge,” it will be intended that the judge 
was present in his official character. Jd., 481. 

4. The manner in which inferior Courts exercise their powers must 
appear upon the record of their proceedings—no intendment is 
made to support their acts—but superior Courts are supposed to 
do everything in the prescribed manner and form. Therefore, 
where it appeared on the record of the Superior Court, that a 
grand jury was empaneled, but it was not stated that they 
were sworn, upon a motion in arrest of judgment made in this 
Court, it was held sufficient. Jd., 431. 
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5. Where a cause is removed for trial it is the exclusive duty of the 
judge of the Superior Court to determine the fact whether the 
transcript of the record was certified under the seal of the 
Court, and this Court will not revise his decision. State v. 
Moses, 453. 


Vide Evidence, 18. Appeal, 6. Amendment, 2. 


REGISTRATION: 

1. Where a deed of trust was proved within the prescribed period, and 
an entry made of the probate and order of registration, but the 
fees not being paid, the clerk informed the person who brought 
it that it should not be registered, and offered it to him again. 
It was held, that while the entry remained parol evidence was 
not admissible to contradict it, and that the default of the 
clerk in not handing it to the register did not affect the right of 
the vendee. Ridley v. McGehee, 40. 


Vide Trust, Deeds of, 1, 2. Slaves, 3, 4. 


REMAINDER: 


1. Where A, for a valuable consideration and for the love he had to 
his grandson B, by deec of bargain and sale conveyed land to B, 
“reserving an estate for life to C,” the son of the bargainor— 
held, that C, under the deed, took an estate for life. Smith v. 
Grady, 395. 


Vide Slaves, 12, 17. 


REMOVAL OF CAUSES: 
Vide Records, 5. 


RETAILING: 
Vide Indictment, 1. 


REVERSAL Of JUDGMENT: 

1. Where a cause was dismissed without any apparent reason, the 
judgment was reversed and the cause remanded. State Bank 
v. Twitty, 178. 

SCIRE FACIAS: 

Vide Judgments, 1. 


SCIRE FACIAS AGAINST HEIRS: 


1. On several writs of scire facias against heirs, the first creditor 
who obtuins judgment and execution, and proceeds thereon, is 
entitled to a priority. Irwin v. Sloan, 349. 


SET-OFF: 
Vide Bills of Exchange, 1. 


SHERIFF: 

1. In an action by a sheriff for property levied on by him his in- 
dorsement on the execution is competent evidence to prove the 
levy. Loftin v. Hugins, 10. 
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2. A sheriff has a right, at his own peril, to apply money raised under 
final process, to any writ in his hands. Therefore, where a 
sheriff had a number of fi. fas. in his hands, of equal teste, one 
of which was an alias founded on a prior return of “too late to 
hand,” and being inéemnified by the plaintiff in a junior fi. fa, 
sold property, and returned that he would not have acted under 
any of the writs without an indemnity. It was held that the 
sheriff, by his return, had appropriated the money made, to the 
writ on which he was indemnified, and that the plaintiff in the 
junior fi. fa. was entitled to it, not only in preference to those 
writs which were in all respects equal to his, but also as to 
the alias. Yarbrough v. State Bank, 23. 

. Is the sheriff bound to act under an execution at his own peril, and 
can he in any case demand an indemnity? Qu.? Id., 23. 

4. If bound thus to act, is the above return false as to the other 
writs in his hands. Qu.? /d., 23. 

. The act of 1777 (Rev. chap. 118, sec. 8) and the statute 23d Hen., 
6, chap. 10, apply only to bonds given by persons in the ward 
of the sheriff, uot to bonds given upon writs of fi. fa., and the 
latter are good unless given upon a consideration void at com- 
mon law.. Denson vy. Sledge, 136. 

. The act of 1807 (Rev. chap. 731), authorizing sheriffs to take 
forthcoming bonds, does not interfere with the rules of the 
common law touching the duty of a sheriff; it is merely per- 
missive, and no agreement can be enforced under it which is 
not strictly in pursuance of it. Jd., 136. 

. Where a sheriff has raised money under several executions, and 
is at a loss how to distribute, the Court will, in a summary way, 
upon the facts stated in the return, advise how it should be dis- 
tributed. Washingion v. Sanders, 3438. 

5. But where a sheriff voluntarily makes an appropriation of money 
in his hands to one of several executions, the Court will not, 
upon a rule, deprive the plaintiff in that execution of the money 
thus paid him, but will leave the persons aggrieved to their ac- 
tion against the sheriff. Jd., 343. 

. Where A sued out an original attachment directed to the sheriff 
or any constable, and returnable to the County Court, or before 
any justice, but at no certain day, which was levied by a con- 
stable, and afterwards B sued out an attachment against the 
same person, and levied upon the same property, which was 
in all respects regular, obtained the first judgment, and issued 
his venditioni exponas, upon which the sheriff returned a sale 
and paid the money into Court; and afterwards A obtained 
judgment and had execution; upon a rule to distribute the 
money, held— 

1. That the return of the sheriff was an appropriation of the money 
to the first execution. 

2. That the attachment of A, being returnable at no certain day, 
and before no certain Court, was void. : 

3. That although an appearance by*the defendant cured many de- 
fects in the process, yet in cases of original attachments, where 
there was no appearance of the defendant, both a legal seizure 
of the property levied on, and a due advertisement, were neces- 
sary to render the judgment valid; and as a constable was not, 
without special order, authorized to make the seizure, it was. 
illegal, and the judgment a nullity. Jd., 343. ; 

10, Upon rules on the sheriff to apply money in his hands to partic- 
ular writs, the Court proceeds solely on the facts stated in his 
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return. Affidavits of extrinsic facts will not be heard. Jd., 


343. 
11. Dictum per HENDERSON, Chief Justice.—No analogy exists be- | 
tween the sheriff and an ordinary agent, so as to enable a per- a | 


son whose goods are sold by the former to recover the price in 
his own name, as the principal can, in a sale by the latter—be- 
cause the power to the sheriff is irrevocable. Core v. Camp, ie | 


A 12. Where a prisoner was committed to the custody of the sheriff until 
i? he entered into a recognizance to keep the peace, and for his ap- 
. pearance, it was held— , Judge, dissentiente, and RuFFIN, 
v Judge, dubitante—that the sheriff was not a judicial officer au- 
- thorized to take a recognizance. But the recognizance not be- { 
ing taken by the sheriff as a judicial officer, but simply signed r 
iy > by the parties, and attested by him, without the addition of his ty 
1G Z office, it was held—HAtt, Judge, dissentiente—not to be a recog- 
nizance, but a simple obligation. State v. Mills, 555. 


4 4 Vide Indemnity, 1, 2, 3. Writ, 2. Sureties, 2. Levy, 1, 2. Assign- 
= ment, 2. Ewecution, 3,5, 11. Fixtures, 2. 
SHERIFF’S BONDS: 
Vide Justices of the Peace, 1, 2. Evidence, 1. Coroner’s Bonds, 1. 


SHERIFF’S DEED: 
Vide Assignment, 1. 






SHERIFF'S DEPUTY: 
Vide Deputy, 1. 


SHERIFF'S FEES: 


Vide Slaves, 1, 2. 












J 





SHERIFF'S RETURN: 
Vide Execution, 2. Sheriff, 2, 4, 9, 10. Ejectment, 5. 







SHERIFF’S SALE: 


Vide Privies, 1. Detinue, 1. Assignment, 1. Executors and Admin- 
istrators, 1. Auction, 1. Mortgage, 1, 2, 3, 4. 
















SLANDER: 
1. In declaring for slander, the office of an innuendo is to correct 

words not in themselves actionable with some precedent fact iH 
formally averred which explains their meaning. Watts v. if 








innuendo without a prefatory averment of extrinsic facts 
which explain their meaning and make them slanderous. Id., 
115. 

8. Hence, when the words were “all W.’s girls are big,” and the de- be 
claration contained no averment of a fact affixing a slander- aii 
ous meaning to the words, an innuendo, affirming the mean- 

uf ing to be “big with child to negro B,” was held to be insuffi- 

’ cient, and the declaration to be defective. Id., 115. 

; 4. The word “publish” is insufficient in a declaration for slander, 
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Greenlee, 115. ae 
2. Words not in themselves actionable cannot be rendered so by an 4 
My 









INDEX. 





without charging the words to be spoken in the presence and 
hearing of the others. Id., 115. 

. The act of 1808 (Rey. chap. 748) has given a precise meaning to 
the term “incontinent,” and having rendered a charge of it 
against a woman actionable, a count, charging the defendant 
with saying the plaintiff is “incontinent,” without prefatory 
matter and without an innuedo, is good. 

. In a declaration for slander the innuendo must contain a rational 
inference from the colloquium or other introductory matter. 
Brittain y. Allen, 120. 

. The colloquium and introductory matter are put on the record 
that the Court may see if the jury have made a reasonable 
construction of the words. Id., 120. 

. A declaration in which the words spoken and the innuendo 
were first set forth, and then a fact necessary to warrant the 
innuendo, was held sufficient. Jd., 120. 

. The words “he has stolen my bee tree,” refer to the tree and not 
to the bees or honey, and if a standing tree is meant, they are 
not actionable. Jdol v. Jones, 162. 

10. The words “he was a rogue, and kept at home a rogue-hole, and 
harbored rogues,” are not actionable. Jd., 162. 


Vide Evidence, 9. 


SLAVES: 

1. Where a slave has been confined in jail upon an indictment for 
murder, and a nolle prosequi is entered, the owner, having had 
due notice of the charge, is liable under the acts of 1793 and 
1795 (Rev. chaps. 381, sec. 2, and 438, sec. 7), for the jail fees, 


as well as the Court costs. State v. Isaac, 47. 

. An owner has notice of a capital charge against his slave, in case 
of a conviction, is not only bound to pay the prison fees, but 
also the fee allowed by act of 1797 (Rev. chap. 484) for carrying 
the sentence into execution. State v. Jones, 48. 

. The seventhgsection of the act of 1784 (Rev. chap. 225), requiring 
sales and gifts of slaves to be in writing, attested by a witness 
and registered, was passed for the protection of creditors and 
purchasers only. Under it a gift or a sale is good between the 
parties without a deed properly attested, and if by deed thus 
attested, without its being registered. Palmer vy. Faucett, 240. 

. The act of 1806 (Rev. chap. 701), avoiding gifts of slaves un- 
less in writing, attested by a subscribing witness and regis- 
tered, is a statute of frauds made for the protection of donors, 
and under it a deed is inoperative against the donor, unless 
duly attested and registered. Jd., 240. 

. The act of 1820 (Rey. chap. 1055), for quieting the titles of per- 
sons in possession of slaves, does not pass the title to a donee 
who has been in possession three years under a gift void by 
the act of 1806. Id., 240. 

. The master is not liable to an indictment for a battery committed 
upon his slave. State v. Mann, 263. 

. One who has a right to the labor of a slave. has also a right to all 
- means of controlling his conduct which the owner has. 
d., 263. 

8. Hence, one who has hired a slave is not liable to an indictment for 
a battery on him, committed during the hiring. J[d., 263. 

. But this rule does not interfere with the owner's right to damages 
for an injury affecting the value of the slave, which is regu- 
lated by the law of bailment. J/d., 263. 
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10. It is not an offence either at common law or by statute to gamble 
with a slave. State v. Pemberton, 281. 

11. A sale of a slave accompanied by a delivery is valid,and transfers 
the title, notwithstanding no bill of saJe is executed, nor any 
memorandum of the contract signed by the parties thereto. 
Choat v. Wright, 289. 

12. A slave was given by deed to A, “saving and reserving the use of 

oe said slave during my (the donor’s) natural life, and the natural 

. life of my (the donor’s) beloved wife.” Held, that the limita- 

- & tion over after the life estate was too remote, and therefore 
void at common law. Sutton v. Hollowell, 185. 

13. The proviso in the act of 1820 (Rev. chap. 1055) extends not only 

to gifts void by the act of 1806 (Rev. chap. 701), but also to 
, those which are void by the act of 1784 (Rev. chap. 225). Pcter- 

 & son V. Williamson, 326. 

. = 14. Where a parent before the year 1806, being unembarrassed, made 
a parol gift of a slave to a child, and the child and slave re- 
sided in the family of the parent—held that the gift was void 
- a as to creditors of the parent, whose debts were contracted 
FF. twenty years afterwards. Jd., 326. 

Be 15. The gift is so absolutely void against purchasers and creditors 

% that an open and notorious adverse possession by the child, to- 

é gether with perfect bona fides in both the parties, cannot val- 
idate it against creditors of the donor, without respect to the 
time when their rights accrued. I/d., 326. 

a 16. Dictum per Rurrin, Judge.—The construction of the act of 1784 

(Rev. chap. 225), by which parol gifts of slaves were held to be 

valid between the parties, but void as to purchasers and credi- 

Mi tors, was founded in error, but has prevailed so long as to be 

9 beyond the reach of judicial correction. J/d., 326. 

y 17. Slaves were, before the act of 1023 (Rev. chap. 1211), by deed lim- ~ +E 
ited to a woman “and her children at present living and those 4 

she may hereafter have, to have, &c., to her in manner afore- 

D \ said, for life, and afterwards to her present children, and any 








4 which may hereafter be born.” Held, that the limitations be- 
oe ing in succession, the mother took the whole interest. Smith 
ng v. Tucker, 541. 


18. Held, also, that if the deed had been executed in a State where 
a such limitations of slaves are valid, they would have been sup- ih 
ported here. J/d., 541. 
19. On an indictment against a slave for a capital offence the master 
cannot be compelled to testify. State v. Charity, 543. 
20, If the master waives his privilege, has not the slave a right to - 
object to evidence of confessions made to the master? Qu.? ' 
Id., 543. a 
21. A conspiracy to murder, unaccompanied by an intent to rebel or i 
make insurrection, is within the meaning as well as the words ‘ 
of the act of 1802 (Rev. chap. 618) to prevent conspiracies and. 
4 insurrections among slaves. State v. Tom, 569. ; 


22. On an indictment for conspiracy against two the acquittal of one © 
: is the acquittal of the other. I/d., 569. . 
a Vide Evidence, 3, 4. . 


STATUTE OF FRAUDS: 
Vide Contracts, 2. Slaves, 11. 
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STATUTE OF LIMITATIONS: 


1. The proviso in the sixth section of the statute of limitations (Act 
of 1715, Rev. chap. 2), whereby the operation of the act is sus- 
pended upon a judgment for the plaintiff and its reversal for 
error, or upon an arrest of judgment upon a verdict in his 
favor, provided he bring a new action within a year, has been 
extended by construction. to the cases of an abatement and a 
nonsuit. Morrison v. Connelly, 233. 

. The proviso is founded upon the idea of merits in the plaintiff, 
although inartificially ascertained; its extension by construc- 
tion, upon the fact that the merits are indifferent, and the plain- 
tiff has been diligently endeavoring to assert them. I[d., 233. 

3. It seems that the proviso extends only to “ actions and suits,” and 
does not include a right of entry or claims to land, and as the 
action of ejectment depends upon the right of the lessor of the 
plaintiif to enter, that it is not within the proviso. Jd., 233. 

If the action of ejectment be within the proviso, yet the 
pendency of a former action between the same parties, for the 
same premises in which the plaintiff recovered only a part of 
them, will not prevent the operation of the statute as to that 
part for which a verdict passed in favor of the defendant. /d., 
233. 

. There being in the act of 1115 (Rev. chap. 10) no saving of the 
rights of persons under any incapacity, that act is a bar to 
the claim of an infant creditor of the decedent, preferred more 
than seven years after his death. Rayner v. Walford, 338. 

. The act of 1715 is a protection both to the executor and the heir, 
and the acts of 1784 and 1809 (Rev. chaps. 205 and 763), direct- 
ing the surplus to be paid into the Treasury and to the Univer- 
sity, do not affect the real assets, but apply only to the personal 
estate, and give a remedy to the creditors, &c., against the 
State and the University, without affecting the protection given 
to the executor by the act of 1715. I/d., 338. 

7. Where a cause of action accrues against the estate of a decedent 
after his death, when does the limitation prescribed by the 
act of 1715 begin to run. Qu.? /d., 338. 

. In order to take a case out of the statute of limitations, the new 
promise or acknowledgment must be an express promise to pay 
a particular sum, absolutely or conditionally; or an admission 
of facts, from which the Court can infer an obligation; of that 
the parties are willing to account and to pay the balance when 
ascertained. Peebles v. Mason, 367. 

. Where a defendant admitted that there ought to have been a set- 
tlement between him and the plaintiff, but added, that “little 
if anything was due”—held, that the statute was a bar to the 
action. IJd., 367. 

10. In cases where there has been an acknowledgment of a debt 
within three years.—Qu. Whether the action should be brought 
on the new promise, or whether that only repels the barof the 
statute? Jd., 367. 

11. Actions on judgments obtained before a justice of the peace which 
are barred By the act of 1820 (Rev. chap. 1053) are not revived 
by the act of 1825 (Rev. chap. 1296), which extends the time of 
limitation to seven years. Taylor v. Harrison, 374. 

12. In ejectment a continued possession of seven years, with color 
of title, is absolutely necessary to bar the right of entry. The 
possession need not be continued from day to day without in- 
terruption; but it must be a continued possession consistent 
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with the usages of agriculture. Therefore, when a crop was. 
planted at the beginning of the seventh year, and at mid- 
summer possession was abandoned and never resumed—held,, 
that the right of entry was not barred. Blair v. siller, 407. 

13. The clause of limitation in the act ef 1786 (Rev. chap. 284), respect- 
ing endorsed bonds, goes only to the action on the case given 
to the endorsee. But when a bond, after being endorsed, be- 
comes again the property of the obligee, there is no statute of 
limitations to bar his action of debt. Phifer v. Giles, 498. 


Vide Justices of the Peace, 2. Covenant, 3. Slaves, 5. Executors ang 
Administrators, 9. 


STATUTES CONSTRUED OR COMMENTED UPON: 


1715, ce. 2, Governor v. McAffee, 15. 
Rhodes v. Brown, 195. 
Morrison v. Connelly, 233. 
Peebles v. Mason, 367. 

e. 3, Burgess v. Wilson, 306. 

ec. 10, Rayner v. Watford, 338. 

ec. 30,- McPherson vr. McCoy, 391. 

ce. 50, Burgess v. Wilson, 306. 
1162, c. 69, Justices v. Wilson, 6. 

ce. 115, Shepherd v. Lane, 148. 

Wilson v. Murchison, 491. 

Allison v. Hancock, 296. 

¢c., 118 Denson vr. Sledge, 136. 
McRae v. Evans, 383. 

1784, ec. 205, Rayner v. Watford, 338. 

¢c. 226, Bank of Newbern vr. Stanly, 476. 
e. 225, Peterson v. Williamson, 326. 
Palmer rv. Faucett, 240. 


¢, 227, State vr. Pool, 202. 
¢, 284, Hudspeth vr. Wilson, 372. 
1785, ¢. 233, McRae v. Evans, 383. 
1786, ce. 248, Phifer v. Giles, 498. 
ec. 255, Rhodes v. Buie, 524. 
c. 256, State v. Pool, 202. 
1788, ¢c. 284, Turner v. Peacock, 303. 
liayv, ¢. 311, Dunn v. Keeling, 283. 
Bank of Newbern vr. Stanly, 476. 
ec. 314, Smith v. Fagan, 298. 
1790, ¢c. 232, State r. Norman, 222. . 
ce. 327, Governor v. McAffee, 15. 
1791, ¢. 346, Rhem v. Jackson, 187. 
ec. 354, State v. Sawyer, 213. 
¢, 339, State v. Crawford, 425. 
1793, c. 381, State v. Isaac, 47. 
ce. 384 McRae v. Evans, 383. 
1794, ec. 414, Farrell +r. Underwood, 111. 
Dolby v. Jones, 109. 
1795, c. 438, State v. Isaac, 47. 
1796, ec. 452, State r. Moses, 452. 
1797, ec. 484, State vr. Jones, 48. 
1798, c. 501, State r. Shaw, 198. 
1799, ¢. 581, MePherson r. McKoy, 391. 
1801, c. 583, Jones v. Mills, 540. 
1802, c. 618, State v. Tom, 569. ee q 


[ 535 J 































INDEX. 





. 650, Allison v. Hancock, 296. 
. 701, Peterson v. Williamson, 326. 
Palmer v. Faucett, 240. 

. 723, Sanders r. Sanders, 193. 

. 731, Denson v. Sledge, 136. 

. 748, Watts v. Greenlee, 115. 

. 763, Rayner v. Watford, 338. 

. 783, State v, Norman, 222. 

. 809, State v. Moses, 452. 

. 8380, Coxe v. Camp, 502. 

. 879, Governor v. McAffee, 15. 

S872, Rhodes +. Buie, 524. 

906, State v. Shaw, 198. 

945, Rhodes v. Buie, 524. 

1016, Choat v. Wright, 289. 

. 1057, Ridley v. McGehee, 40. 

1045, Allison v. Hancock, 296. 

1053, Taylor v. Harrison, 374. 

. 1055, Palmer v. Faucett, 240. 
Peterson vr. Williamson, 326. 

. 1131, Williams v. Yarbrough, 12. 
Mooring v. James, 254. 

e. 1195, State v. Jackson, 563. 

ec. 1211, State v. Tucker, 541. 
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233, Glisson v. Herring, 156. 


1824, ec. 
. 1296, Taylor v. Harrison, 374. 


1825, 


STAY OF EXECUTION: 
Vide Execution, 9, 10. 


SURETIES: 


1. In a verbal pledge to a surety a power to sell the property and 
repay himself, and return the balance to the pawner, authorizes 
the surety to sell whenever he is in danger of being forced to 
pay the debt for which he is bound, and before actual payment 
by him. Bird vy. Benton, 179. 

2. Sureties to a ca. sa. bond taken under the act of 1822 (Rev. chap. 
1131), for the relief of insolvent debtors, to protect themselves 
by a surrender of their principal, must make it in the Court to 
which the ca. sa. is returnable, or to the sheriff of that county; 
where the writ issues to another county, a surrender to the 
shetiff of it is a nullity. Mooring v. James, 254. 

3. The sureties of a constable are liable only for his official misconduct 
during one year; and where a note was put into the hands of a 
constable in the year 1823, but he received the money due on it 
in the year 1825—held, that his sureties for the past year were 
not liable for the breach of his duty in not paying it to the 
owner. Keck v. Coble, 489. 


Vide Appeal, 1, 2, 4. 
TAXES AND TAXABLE PROPERTY: 
Vide Clerk, 1 2. 


TENANTS IN COMMON: 


Vide Ejectment, 8. Ferry, 2. 
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= TRESPASS: 
Vide Malicious Prosecution, 1. Indictment, 5, 6. Estoppel, 3. Cove- 


@.« nant, 5. 
\ 

 & TROVER: 
eS 2 


a Trover will lie for a judgment rendered by a justice of the peace. 
4 Hudspeth vy. Wilson, 372. 7 


Vide Conversion, 1. Writ, 5. 


TRUST, DEEDS OF: 


1. It seems that a deed of trust made after the passage of the act of 
1820 (Rev. chap. 1037), and before the 1st of June, 1821, need 
not be registered within six months. Ridley v. McGehee, 40. 

eS 2. Deeds of trust of the above date are by that act placed upon the 

uy footing of mortgages in respect to creditors and purchasers, 

S and are not included within the usual acts extending the time 

for the registration of grants, mesne conveyances, &c. Id., 

40. 


Vide Registration, 1. 


VERDICT: 


a | 1. The jury should by their verdict respond to the issues joined be- 
tween the parties, and they cannot negative a fact admitted by 
the pleadings. Watts v. Greenlee, 87. 

2. Where thedefendant, inanaction for words, pleadedthat they were 
spoken more than six months before the commencement of the 
suit, and the plaintiff replied “infancy at the time of speaking 
the words and bringing the suit,” a verdict that the words were 
spoken within six months before the writ sued out was held to 

— - be nil, and a venire de novo awarded. I/d., 87. 

a | $. After verdict it is too late to object that the writ was not signed 

- & by the clerk. Worthington v. Arnold, 363. 

P 4, Where no evidence is offered on one of two counts in the declara- 

- tion, and the verdict, by mistake, is entered generally upon 
both of them, it may be corrected from the notes of the judge. 
Gautier v. Norman, 496. 

5. Where the jury do not respond to all the issues on the record 
their verdict is defective, and no judgment can be rendered on 
it. Vines v. Brownrigg, 537. 

Vide Warrant, 1. New Trial, 1. Statute of Limitations, 4. Nonsuit, 1. 


oe ae Oy 







WAIVER: 
Vide Execution, 1. 










WARRANT: 

A warrant for the penalty imposed by a town ordinance is sufficient, 
after verdict, if it be “to answer for violating the 28th section, 
&c.,”’ without setting forth the provisions of that section, or the 
facts alleged to be a breach of it. Watts v. Scott, 1. 

Vide Indictment, 13. 












WILLS: 
1. It is not necessary to the valid execution of the will of a blind or <4 
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illiterate person that it should be read over to him in the pres- 
ence of the attesting witness. Hemphill v. Hemphill, 291. 

2. Thefactthat a will was not read over to the testator is evidence to 
be left to the jury of his incapacity, or of undue influence, or of 
fraud. But upon proof of the due execution of a will, the law 
presumes the testator to have been aware of its contents, and 
the onus of proving the contrary is thrown upon him who al- 
leges it. Jd., 91. 


Vide Devise, 3. 
WITNESS: 
Vide Evidence, 35. 


WRIT: 


1. Where a writ was to answer “A, guardian of B,” the words 

“guardian of B,” was held to be but matter of Gescription, and 
the suit to be the suit of A, not of the ward; evidence of the 
ward’s title is therefore irrelevant. Dowd v. Wadsworth, 130. 
writ signed by an attorney under a verbal deputation of the 
elerk to all the members of the bar, is a nullity, and the sheriff 
is not liable for not acting under it, nor for making a false re- 
turn on it—and this, notwithstanding he treated the writ as 
valid, and upon his return of it, it was recognized to be so by 
the clerk whose name was signed thereto. Shepherd v. Lane, 
148. 
England no advantage can be taken of a variance between the 
original and the declaration except upon oyer of the writ, be- 
cause the writ issues from another Court, and does not become 
a part of the record unless oyer be had of it. Glisson v. Her- 
ring, 156, 

4. But here the writ issues from the Court to which it is return- 
able and where the action is to be tried, and is part of the 
record without oyer. <A variance between it and the declara- 
tion is fatal, even after verdict. IJd., 156. 

5. Where the writ was in trover and the declaration in detinue the 
judgment was arrested. I/d., 156. 

6. The writ being upon the title of the plaintiff’s intestate, and 
the declaration upon that of the plaintiff himself, the variance 
is equally fatal. Jd., 156. 


Vide Verdict, 3. 

















